N

B s TN ZANVAN AN i
=

PRATT’S

REPORT

@® LexisNexis’

Timothy L. Jacobs, David S. Lowman, Jr.,
Laura Ellen Jones, and Hilary B. Lefko




QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission, please call:
Jeff Slutzky, J.D. at 1-800-306-5230 Ext. 6733388

Emails oo jeffrey.slutzky@lexisnexis.com

For assistance with replacement pages, shipments, billing or other customer service matters, please call:

Customer Services Department at . . . . . oot it (800) 833-9844
Outside the United States and Canada, please call . ... ....... ... ... ... (518) 487-3000
Fax Number . . . . ... (518) 487-3584
Customer Service Web site . ... ... ... . ... ... htep://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call

Your account manager OF . . .. ... vt vttt e (800) 223-1940
Outside the United States and Canada, please call . .. .................. (518) 487-3000

ISBN: 978-1-6328-0836-3 (print)
ISBN: 978-1-6328-0837-0 (eBook)
Cite this publication as:

[author name], [article title], [vol. no.] PrRaTT’s ENERGY Law REPORT [page number] (LexisNexis A.S.
Pratt);

Ian Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PRATT’s ENERGY LAW REPORT
4 (LexisNexis A.S. Pratt)

This publication is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or
other professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under
license. A.S. Pratt is a trademark of Reed Elsevier Properties SA, used under license.

Copyright © 2014 Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc. All Rights

Reserved.

No copyright is claimed by LexisNexis, Matthew Bender & Company, Inc., or Reed Elsevier Properties SA, in the
text of statutes, regulations, and excerpts from court opinions quoted within this work. Permission to copy material
may be licensed For a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

An A.S. Pratt™ Publication

Editorial Offices
630 Central Ave., New Providence, NJ 07974 (908) 464-6800
201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200

www.lexisnexis.com
MATTHEW BENDER

(2014-Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF EDITOR

STEVEN A. MEYEROWITZ VicToria PRUSSEN SPEARS
President, Meyerowitz Communications Senior Vice President, Meyerowitz
Inc. Communications Inc.

BOARD OF EDITORS

SamueL B. BoxERMAN BraDLEY A. WALKER

Partner, Sidley Austin LLP Counsel, Buchanan Ingersoll & Rooney PC
ANDREW CALDER ELaiNe M. WALsH

Partner, Kirkland ¢ Ellis LLP Partner, Baker Botts L.L.P

M. SETH GINTHER SEAN T. WHEELER

Partner, Hirschler Fleischer, PC. Partner, Latham ¢& Watkins LLP

R. Topp Jounson ‘Wanpa B. WHiGHAM

Partner, Jones Day Senior Counsel, Holland ¢ Knight LLP

BarcLay NICHOLSON
Partner, Norton Rose Fulbright

Pratt’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Periodicals Postage Paid at Washington, D.C., and at additional mailing offices. Copyright 2014 Reed
Elsevier Properties SA, used under license by Matthew Bender & Company, Inc. No part of this journal
may be reproduced in any form—by microfilm, xerography, or otherwise—or incorporated into any
information retrieval system without the written permission of the copyright owner. For customer
support, please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquires and send any material for publication
to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., PO Box 7080, Miller
Place, NY 11764, smeyerow@optonline.net, 631.331.3908, or Victoria Prussen Spears, Editor,
Meyerowitz Communications Inc., PO Box 7080 Miller Place, NY 11764, vpspears@optonline.net,
516.578.5170. Material for publication is welcomed—articles, decisions, or other items of interest to
lawyers and law firms, in-house energy counsel, government lawyers, senior business executives, and
anyone interested in energy-related environmental preservation, the laws governing cutting-edge
alternative energy technologies, and legal developments affecting traditional and new energy providers.
This publication is designed to be accurate and authoritative, but neither the publisher nor the authors
are rendering legal, accounting, or other professional services in this publication. If legal or other expert
advice is desired, retain the services of an appropriate professional. The articles and columns reflect only
the present considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors or their
firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew Bender, 121
Chanlon Road, North Building, New Providence, NJ 07974.

il



Update on Section 1603 Litigation in the U.S.
Court of Federal Claims

By Timothy L. Jacobs, David S. Lowman, Jr., Laura Ellen Jones, and Hilary B.
Lefko”
In this article, the authors review Section 1603 energy facilities and litigation in
the U.S. Court of Federal Claims.

BACKGROUND

In 2011, the U.S. Court of Federal Claims held that it had jurisdiction to hear
claims relating to Treasury’s denial or reduction of grants applied for under the
Department of Treasury’s Section 1603 program.! During the course of the Section
1603 program, and more so in recent years, applicants under the Section 1603
program have had their requested grant payments substantially reduced and, in some
cases, completely disallowed. Treasury does not provide any formal administrative
appeal process. Consequently, the Court of Federal Claims” holding provided a forum
to appeal unfavorable grant determinations by Treasury.

ENERGY FACILITIES UNDER SECTION 1603

Under Section 1603, as amended, energy facilities qualify for grant payments
provided they were placed in service in 2009—2011 or construction on such facilities
began in those years (and they are placed in service within certain timeframes
post-2011). Begun-construction applications had to be filed no later than September
30, 2012. Up to that cut-off point, Treasury had received a total of over 210,000
applications. As of May 13, 2014, Treasury had funded 96,675 projects and awarded
$21.6 billion in grants. An estimated $12 billion in additional awards are in the
pipeline. Most of the Section 1603 applications are for solar (mostly, residential solar)
and most of the dollars awarded were for the larger wind facilities.

There is no clear indication of the number of applications that have been
disallowed/reduced or the actual dollars involved for disallowed/reduced applications.
However, more so in recent years, most of the applications have experienced some
reduction. In many cases, the reductions have been substantial. All told, the total
dollar amount of the disallowances and reductions is perhaps in the billions.

REDUCTIONS

The reductions fall into two general categories. One, Treasury has challenged the

* Timothy L. Jacobs, David S. Lowman, Jr., and Laura Ellen Jones are partners in the tax practice
at Hunton & Williams LLP. Hilary B. Lefko is an associate in the firm’s tax practice. The authors may
be reached at tjacobs@hunton.com, dlowman@hunton.com, ljones@hunton.com, and
hlefko@hunton.com, respectively.

1 American Recovery and Reinvestment Tax Act of 2009, P.L. 111-5, §1603, 123 Stat. 115, 364
(Feb. 17, 2009). See ARRA Energy Company I et al. v. United States, No. 10-84C (Jan. 18, 2011).
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reported cost basis of many solar and wind facilities on the basis that the cost basis
does not correspond to so-called “open market expectations.” In the norm, those
transactions involve sale-leaseback transactions, pass-through lease transactions or
transactions that include related-party or affiliated costs. The crux of these cases is
whether there are “peculiar circumstances” negating the use of the purchase price as
the cost basis because it is not on a truly arms-length basis. In other cases, the issue
is focused on valuation and potentially shifting cost basis between qualifying tangible
costs and nonqualifying intangible costs. At one point, Treasury established “bench-
mark” pricing for solar facilities but then doubled down with lower and undisclosed
internal benchmarks.

Two, Treasury has challenged the qualification of certain equipment or costs. With
respect to equipment, Treasury has concluded that the equipment either is not an
integral part of the qualified facility or otherwise is not included within the definition
of the qualified facility. Property in this category includes equipment and property
added in order to satisfy federal, state or local permitting requirements. With respect
to costs, Treasury has challenged costs relating to removal of existing property and site
preparation, among other things. One of the more disputatious items is whether any
portion of the costs is attributable to a separate intangible asset, which is raised by
Treasury as a means to shift cost basis away from qualified tangible assets.

SECTION 1603 CASES

At this point, approximately 20 cases have been filed in the Court of Federal
Claims under the Section 1603 program. Some of those cases are related or have been
consolidated. Most of the cases fall into the first category above—i.e., they involve
cost basis and valuation issues. With the exception of one or two outliers, the other
cases fall into the second category above—i.e., they involve qualification or cost
issues.

Thus far only one case has gone to trial (RPI Fuel Cell, LLC) and another case is
pending with cross-motions for summary judgment having been filed (W.E. Partners
II, LLC). The other cases are on a slower track. A number of those cases were idled
by initial motions to dismiss and other procedural issues resulting from the manner
in which the complaints were filed. Some of the cases are on a slow discovery track.

COURT OF FEDERAL CLAIMS OPINIONS

To date, the Court of Federal Claims has published four opinions—all of which
relate to procedural matters. The first opinion was the jurisdictional holding in ARRA
Energy. The next two opinions (Clean Fuel, LLC, and LCM Energy Solutions) related
to entitlement to consequential damages. The last and more recent opinion (Al
Wind) related to the government’s request for full discovery prior to the court’s
disposition of the plaintiffs’ motion for summary judgment. Judgment has not been
reached in any Section 1603 case. The initial substantive opinions from the Court of
Federal Claims likely will establish some guideposts for the subsequent cases.

A chart describing the Section 1603 cases that have been filed in the Court of
93
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Federal Claims, the type of energy resource or facility, and the current status of each
of those cases is provided below.

U.S. Court of Federal Claims: Section 1603 Litigation
Case Name Resource/ Date Current Notes
Property Complaint Status
Type Filed & Links
ARRA Energy Co., I|  Solar 02-12-2010 Dismissed | Opinion re jurisdic-
et al. tion.
Clean Fuel, LLC Open-loop | 02-03-2012 | Suspended re | Biodiesel qualification
biomass criminal case | & used parts. Opin-
ion re consequential
damages.
LCM Energy Solar 05-18-2012 Discovery | Cost basis and valua-
Solutions tion issues. Counter-
claim for false claims,
etc. Opinion re con-
sequential damages.
Nevada Controls, Various 12-07-2012 Dismissed | Failure to file applica-
LLC Amended 08- tions.
12-2013
W.E. Partners I1, Open-loop | 01-22-2013 Cross- Steam cogeneration
LLC biomass Motions for | qualification.
Summary
Judgment
Sequoia Pacific Solar 02-22-2013 Discovery | Cost basis and valua-
Solar I, LLC Amended 11- tion issues.
01-2013
Alta Wind 1 Wind 06-14-2013 Discovery. | Cost basis and valua-
Owner-Lessor C, et (seven addi- | MSJ pending | tion issues. Opinion
al, tional com- re MS]J and Discov-
plaints filed) ery.
Blue Heron Solar 07-24-2013 Discovery | Cost basis and valua-
Properties, LLC tion issues. Treasury
“benchmarks” for
solar.
RP1 Fuel Cell LLC, | Fuel cell/ 08-06-2013 Trial 07-14- | Wastewater sludge/
et al. Trash facil- 2014. Briefs |digester gas. Gas con-
ity submitted | ditioning qualifica-
tion.
Windpower Partners | Wind 09-18-2013 Discovery | Cost basis and valua-
1993, LLC; Vasco 09-18-2013 tion issues. Consoli-
Winds, LLC dated cases.
California Ridge Wind 03-28-2014 Preliminary | Cost basis and valua-
Wind Energy LLC tion issues. Related-
party cost issues.
Bishop Hill Energy Wind 03-28-2014 Preliminary | Cost basis and valua-
LLC tion issues. Related-
party cost issues.

94



xpath-> core:para,  Default,  para-list,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01

Uprpare ON Section 1603 Liticarion In Tre U.S. Courr Or FeperaL Craims

Fire Island Wind, Wind 05-12-2014 Preliminary | Qualification of costs
LLC related to navigational
aid facility per FAA.

This article presents the views of the authors and do not necessarily reflect those of Hunton & Williams or its
clients. The information presented is for general information and education purposes. No legal advice is intended
to be conveyed; readers should consult with legal counsel with respect to any legal advice they require related to
the subject matter of the article.
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