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• Questions during this presentation
– We encourage questions (even though your audio lines are muted)

– To submit a question, simply type the question in the blank field on the 
right-hand side of the menu bar and press return

– If time permits, your questions will be answered at the end of this 
presentation.  And if there is insufficient time, the speaker will respond 
to you via e-mail after this presentation 

Housekeeping: Questions
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Housekeeping: Recording, CE Credits 
and Disclaimer

• Recording
– This presentation is being recorded for internal purposes only

• Continuing education credits
– A purpose of the webinar series is to provide FREE CE credits
– To that end, each presentation is intended to provide 1 credit hour in the following areas:

 CLE: 1 credit hour (CA, FL, GA, NC, NY, TX and VA)
 CPE: 1 credit hour (Texas)
 HRCI: This activity has been approved for 1 (HR (General)) recertification credit hours toward California, 

GPHR, PHRi, SPHRI, PHR, and SPHR recertification through the HR Certification Institute
 SHRM: This program is valid for 1 PDC for the SHRM-CPSM or SHRM-SCPSM

– If you have any questions relating to CE credits, please contact Anna Carpenter at 
acarpenter2@huntonak.com. 

• Disclaimer
– This presentation is intended for informational and educational purposes only, and cannot be 

relied upon as legal advice
– Any assumptions used in this presentation are for illustrative purposes only
– No attorney-client relationship is created due to your attending this presentation or due to 

your receipt of program materials
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Jessica helps clients navigate the complex and evolving area of employee 
benefits law, including health care reform, tax-qualified retirement plans 
and executive compensation. She also frequently handles employee 
benefits issues arising in corporate transactions, employment agreements, 
and vendor contract negotiations. 

Jessica works with clients on a broad array of employee benefits matters, 
advising on compliance with ERISA, the Internal Revenue Code, the 
Affordable Care Act, HIPAA and COBRA. She regularly advises on 
compensation and benefits aspects of employment agreements and 
severance arrangements. She also frequently works with clients on 
negotiating employee benefit vendor contracts and HIPAA business 
associate agreements for employee benefit plans.

In corporate transactions, Jessica negotiates employee benefits 
representations and covenants, conducts due diligence review of employee 
benefit plan documentation, and advises clients on executive compensation 
issues arising under Section 409A and Section 280G

Jessica Agostinho

Partner
Email: jagostinho@HuntonAK.com 
Phone:  202-419-2110

2200 Pennsylvania Avenue NW
Washington, DC 20037

4



Michelle concentrates her practice in the areas of health and welfare plans, 
qualified retirement plans, and executive deferred compensation plans.

She delivers insightful and practical advice to clients in addressing a broad 
spectrum of employee benefit issues, including drafting plan documents, 
preparing IRS submissions, resolving ERISA and Internal Revenue Code 
compliance issues, advising on benefit claims and appeals, addressing 
various litigation issues, and negotiating employee benefit vendor contracts 
and HIPAA business associate agreements.

Michelle Lewis

Counsel
Email: mlewis@HuntonAK.com 
Phone:  202-955-1859

2200 Pennsylvania Avenue NW
Washington, DC 20037
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Ali concentrates his practice in the areas of health and 
welfare plans, qualified retirement plans, and executive 
compensation.

He advises clients on a range of compensation and benefits 
matters, along with related issues of tax, accounting, 
securities, and corporate governance.

Ali Qamar

Associate
Email: aqamar@HuntonAK.com 
Phone:  214-979-2928

1445 Ross Avenue, Suite 3700
Dallas, TX 75202
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• Background

• National Emergency v. Public Health Emergency

• National Emergency – Impact and Action Items

• Public Health Emergency – Impact and Action Items

• Other COVID-19 Considerations
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• The PHE was initially declared on January 31, 2020, by HHS 
Secretary Azar, pursuant to Section 319 of the Public Services 
Act 

• Terminates upon HHS Secretary declaration or upon 
expiration of a 90-day period

• The most recent renewal of the PHE was February 9, 2023

• 90 days from February 9, 2023 was May 10, 2023

8

Background



• On March 13, 2020, by Proclamation 9994 under the National 
Emergencies Act, President Trump declared a NE concerning 
the COVID-19 pandemic beginning March 1, 2020

• Under the National Emergencies Act, NEs terminate:

• On the anniversary of the NE (unless continued), OR

• By joint resolution of Congress by a specified date

• On January 30, the Biden Administration announced that they 
intend to end the NE on May 11, 2023

• House Joint Resolution was signed by President Biden on April 
10, 2023 ending the NE immediately (April 10, 2023) 
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Question:  So…when did the Public Health Emergency and 
National Emergency end?

• May 10?

• May 11?

• April 10?
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Background



Answer:  May 11, 2023 (pending any guidance to the 
contrary)
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Background



• PHE ended May 11

• Despite the automatic termination of the PHE 90 days 
from most recent renewal on February 9, 2023 (i.e., 
May 10, 2023), the consensus is that the PHE ended 
May 11, 2023

• CMS and HHS websites state that the PHE ended May 
11, 2023

• March 29, 2023 - Departments issue FAQs using 
assumptions that PHE will end May 11, 2023
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• NE ended May 11

• Guidance issued by the Departments regarding the tolling of 
certain plan deadlines during the “Outbreak Period” stated 
the basis for these rules: (1) Proclamation 9994 and (2) 
Section 501(b) of the Stafford Act

• The joint resolution signed on April 10 ended the NE under 
Proclamation 9994

• It did not change the NE determination under the Stafford 
Act 

• February 9, 2023 - FEMA announced all Disaster Declaration 
Incident Periods will end May 11, 2023

• March 29, 2023 - Departments issue FAQs using assumptions 
that NE will end May 11, 2023
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• The NE temporarily extended certain plan deadlines, including 
the deadlines for:

• requesting HIPAA special enrollment,

• electing COBRA continuation coverage, 

• paying COBRA premiums, 

• filing claims and appeals, and 

• requesting an external review. 

• The extended plan deadlines apply for the duration of the 
Outbreak Period, which is a defined period that began on 
March 1, 2020 (the start of the COVID-19 NE) and ends 60 
days after the end of the NE (i.e., July 10, 2023).
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National Emergency v. Public Health 
Emergency



• The PHE mandated certain coronavirus-related care and 
relief, including: 

• COVID-19 Testing

• COVID-19 Vaccines

• Stand-Alone Telehealth

• Relief from certain Mental Health Parity rules

• Excepted Benefit Status for EAPs
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National Emergency v. Public Health 
Emergency



In 2020, the U.S. Departments of Labor and Treasury issued relief temporarily 
extending certain plan deadlines, including the deadlines for the following:

• HIPAA special enrollment

• Electing COBRA continuation coverage

• Paying COBRA premiums

• Filing claims and appeals

• Requesting an external review

Additional guidance issued in 2021 indicated that the extension would be 
limited to the shorter of (a) 12 months from the relevant date (e.g., date of the 
special enrollment event or COBRA qualifying event), or (b) the end of the 
Outbreak Period.

The “Outbreak Period” ends July 10, 2023.

National Emergency – Effect on Benefit 
Plans
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The following COBRA deadlines were tolled during the National Emergency:

• 60-day deadline for qualified beneficiaries (QBs) to elect COBRA 
continuation coverage

• 45-day and 30-day deadlines for QBs to pay COBRA premiums (for initial 
and subsequent payments, respectively)

• 60-day deadline for individuals to notify the plan of a COBRA-qualifying 
event or a new Social Security disability determination

• The deadline for plan sponsors and administrators to provide a COBRA 
election or disability extension notice (typically 30 days for the employer to 
provide notice to the plan administrator and 14 days for the plan 
administrator to provide the election notice to the qualified beneficiary)

COBRA Election and Payment
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Example: A qualified beneficiary is provided a COBRA 
election notice on March 1, 2023. 

• The 60-day election period begins the earlier of (1) one 
year from the date the QB received the COBRA election 
notice (i.e., February 29, 2024), or (2) the end of the 
Outbreak Period (i.e., July 10, 2023). 

• The QB has until September 8, 2023 (60 days after the 
end of the Outbreak Period) to make their COBRA 
election.

COBRA Election and Payment (cont.)
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The following HIPAA special enrollment deadlines were tolled 
during the National Emergency:

• 30-day deadline to request enrollment in a health plan upon:
• loss of eligibility for group health coverage or individual health 

insurance coverage

• acquiring a new spouse or dependent by marriage, birth, adoption, or 
placement for adoption.

• 60-day deadline to request enrollment in a health plan upon 
experiencing a loss of Medicaid/CHIP eligibility or becoming 
eligible for a state premium assistance subsidy under 
Medicaid/CHIP.

HIPAA Special Enrollment
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Example: A plan participant has a child on March 11, 2023, and 
would like to enroll the child in health coverage. 

• The participant may exercise the special enrollment rights for 
the child up to 30 days after the earlier of (1) one year from the 
date from the date of the HIPAA special enrollment event (i.e., 
March 10, 2024), or (2) the end of the Outbreak Period (i.e., 
July 10, 2023). 

• The participant has until August 9, 2023 (i.e., 30 days after the 
end of the Outbreak Period) to request special enrollment.

HIPAA Special Enrollment (cont.)
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The following deadlines were tolled during the National 
Emergency:
• The deadline to file a benefit claim under an ERISA plan’s 

claims procedures 

• The deadline to file an appeal of the plan’s adverse 
benefit determination

• The deadline to request an external review

• The deadline to submit additional information related to 
the external review request

Claims, Appeals, and External Review
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Example: On April 10, 2023, a participant receives an adverse 
determination on a claim under his employer’s 401(k) plan. 

• Under the terms of the 401(k) plan, the participant has 60 
days to appeal an adverse determination. 

• Due to the COVID-19 relief, the participant can delay his 
appeal up to 60 days after the earlier of (1) one year from the 
date of the adverse determination (i.e., April 9, 2024), or (2) 
the end of the Outbreak Period (i.e., July 10, 2023). 

• The participant has until September 8, 2023 (i.e., 60 days after 
the termination of the Outbreak Period) to file an appeal.

Claims, Appeals, and External Review 
(cont.)
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• Update the plan document(s), summary plan description(s) and related 
notices (e.g., COBRA notices) as necessary, to reflect the return to regular 
deadlines

• Any changes to SPD content should be reflected in a summary of material 
modifications (SMM) or updated SPD by 210 days after the end of the 
current plan year

• Communicate with all affected COBRA qualified beneficiaries and with plan 
participants more broadly about these upcoming deadline changes

• Consider what communications were issued at the time the extensions 
took effect in 2020, and whether a similar approach should be used now

• Consider combining with communications regarding the end of the Public 
Health Emergency and corresponding changes to coverage

Next Steps: Documents and 
Communications 
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• Contact the plan’s third party administrator and COBRA administrator to 
ensure that procedures and systems will be updated accordingly to reflect 
the end of the Outbreak Period

• Ensure that the COBRA administrator or plan administrator (as applicable) is 
prepared to track the various deadlines for affected qualified beneficiaries 
whose deadlines for elections, notices or payments may have been tolled 
during the Outbreak Period

• The regular deadlines will apply after the end of the Outbreak Period –
so, tracking will need to continue after July 10 

• Work with COBRA vendors to identify any participants who may have 
incurred claims during the tolling period but have not elected or paid for 
COBRA coverage

Next Steps: Administration 
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• Through the Families First Coronavirus Relief Act (FFCRA) 
and CARES Act, employer-sponsored group health plans 
were required to cover COVID-19 testing expenses 
(including over-the-counter testing), preventative services 
and vaccines – all without any cost sharing mechanisms

• No co-pays, coinsurance, or other out of pocket 
expenses 

• After May 11, 2023, these COVID-specific coverage 
mandates, with respect to testing, no longer apply 
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Testing & Vaccines



• The CARES Act requires non-grandfathered health plans to 
offer in-network COVID-19 vaccines without any cost-
sharing mechanisms. 

• Vaccines are considered preventive care and therefore will 
continue to be covered in-network with no cost sharing even 
after the PHE is over. 

• COVID-19 Testing (both over the counter (“OTC”) and 
laboratory testing) are not considered preventative care 
under the Affordable Care Act.

• The requirement for group health plans to cover these 
COVID-19 tests without cost sharing, will end at the 
expiration of the PHE. However, coverage may continue if 
plans choose to do so. 26

Public Health Emergency – COVID-19 
Testing & Vaccines



• Plan sponsors should re-evaluate whether Plans will continue 
offering these services at no cost, and should amend plans 
accordingly 

• Next Step: amending the Plan will require the same 
statutory distribution of updates to participants (i.e., a 
Summary of Material Modification, or an updated SPD 
should be prepared to distribute to participants)

• Next Step: Plan sponsors should work with insurance carriers 
for insured plans, or their administrator, to ensure that the 
language in the SBC aligns with any Plan updates
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Public Health Emergency – COVID-19 
Testing & Vaccines



• During the PHE period, some Plans expanded their Employee 
Assistance Programs (EAPs) to offer COVID-19 diagnoses, 
testing and preventive care

• This was permitted on a temporary basis during the PHE, under 
guidance that provided these would not be “significant 
benefits” and would not disqualify the EAP from being an 
excepted benefit

• Next Steps: Plan sponsors should re-evaluate whether Plans will 
continue offering these EAP benefits after May 11, 2023, and 
whether this will affect the EAP’s status as an “excepted 
benefit” for compliance purposes
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Public Health Emergency – Employee 
Assistance Programs (EAP)



• Pre-Deductible COVID-19 Diagnosis and Treatment 
• In IRS Notice 2020-15, the IRS provided that a health plan will not fail to 

be a HDHP because it provides benefits associated with COVID-19 
testing and treatment prior to satisfying the applicable minimum 
deductible 

• The relief lasts “until further guidance is issued” 

• In recently issued FAQs, the IRS said it was reviewing the continuation of 
this relief and it anticipates guidance soon

• For the time being, participants who receive coverage of COVID-19 
testing and/or treatment without incurring a deductible will not lose 
their HSA eligibility

• The FAQs also stated that any future modifications to the guidance 
provided in Notice 2020-15 will not require HDHPs to make mid-year 
changes for covered individuals to remain HSA eligible
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Other COVID-19 Considerations



• HSA Telehealth Relief 

• Recent legislation passed before the end of 2022 
extended the HSA relief permitting HDHPs to provide 
first dollar coverage of telehealth services without 
impacting HSA eligibility 

• This relief continues to apply for the 2023 and 2024 
plan years 
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• Mental Health Parity Considerations

• MHPAEA requires that the financial requirements (such as 
coinsurance and copays) and quantitative treatment limits (such as 
visit limits) imposed on MH/SUD benefits cannot be more 
restrictive than the financial requirements and treatment 
limitations that apply to medical/surgical benefits

• During the PHE, plans were permitted to disregard certain items 
and services related to COVID-19 testing, when performing certain 
mental health parity testing

• This relief likely ended with the end of the PHE because plans are 
no longer required to cover COVID-19 testing without cost-sharing

• Plan sponsors should review how mental health parity tests were 
performed to determine if this change impacts testing 
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Upcoming Webinars

Executive Compensation Academy
• Title: Equity Awards & Employment Taxes: Design Considerations

• When: June 8, 2023

• Time: 10:00 am – 11:00 am CT 

11:00 am – 12:00 pm ET

Employee Benefits Academy 
• Title: TBD

• When: July 27, 2023

• Time: 10:00 am – 11:00 am CT 

11:00 am – 12:00 pm ET

© 2022 Hunton Andrews Kurth LLP. Attorney advertising materials. These materials have been prepared for informational purposes only and are not legal advice. This presentation may not be reproduced 
without prior written consent from Hunton Andrews Kurth LLP. Hunton Andrews Kurth, the Hunton Andrews Kurth logo, HuntonAK and the HuntonAK logo are service marks of Hunton Andrews Kurth LLP. 
Contact: Walfrido J. Martinez, Managing Partner, Hunton Andrews Kurth LLP, 2200 Pennsylvania Avenue, NW, Washington, DC, 202.955.1500. Receipt of these materials does not constitute an attorney-client 
relationship. Prior results do not guarantee a similar outcome.
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