PMS 289 C • Date: 02/07/2022 • Page Count: 64 • PPI: 340 • Spine width: 0.173 in

THE BANKING LAW JOURNAL
An A.S. Pratt™ PUBLICATION

MARCH 2022

EDITOR’S NOTE: BANKING HISTORY IN THE MAKING
Victoria Prussen Spears

OFAC ISSUES SANCTIONS GUIDANCE TO VIRTUAL CURRENCY INDUSTRY

Abena Mainoo, Chase D. Kaniecki, Michael G. Sanders, John Lightbourne and William S. Dawley

FEDERAL BANK REGULATORS SET OUT REGULATORY ROADMAP FOR CRYPTO-ASSETS
Clifford S. Stanford, Brian D. Frey, Brendan Clegg and Jessica Garcia Keenum

VOLUME 139 NUMBER 3

U.S. FEDERAL BANKING AGENCIES ISSUE RULE REQUIRING BANKS TO NOTIFY REGULATORS OF CYBER
INCIDENTS WITHIN 36 HOURS
Daniel Silver, Megan Gordon, Celeste Koeleveld, Philip Angeloff, Brian Yin and Shannon O’Brien

FINANCIAL INSTITUTIONS NEED TO KEEP UP WITH THE CHANGING BUSINESS OF RANSOMWARE
Michael A. Mancusi, Kevin M. Toomey, Nancy L. Perkins, Anthony Raglani, Daniel E. Raymond and
Kara Ramsey

OCC ADVISES BANKS TO CAREFULLY EVALUATE VENTURE CAPITAL FUND INVESTMENTS
David F. Freeman, Jr., Kevin M. Toomey and Anthony Raglani

U.S. BANK REPORTING HANDBOOK UPDATED BY OCC
Jeffrey P. Taft and Matthew Bisanz

NAVIGATING FAIR LENDING AND REDLINING CONSIDERATIONS UNDER THE BIDEN ADMINISTRATION
Abigail M. Lyle and Nicole Skolnekovich

NEW YORK IMPOSES COMMUNITY REINVESTMENT ACT REQUIREMENTS ON MORTGAGE BANKERS
Bob Jaworski

FIFTH CIRCUIT HOLDS DIFFICULT ECONOMIC CIRCUMSTANCES INSUFFICIENT TO CLAIM DURESS;
LENDERS ENTITLED TO THREATEN TO EXERCISE CONTRACTUAL RIGHTS AS NEGOTIATING LEVERAGE
Gregory G. Hesse and Jennifer E. Wuebker

CURRENT DEVELOPMENTS
Steven A. Meyerowitz

MARCH 2022

THE BANKING LAW
JOURNAL
VOLUME 139

NUMBER 3

March 2022

Editor’s Note: Banking History in the Making
Victoria Prussen Spears
OFAC Issues Sanctions Guidance to Virtual Currency Industry
Abena Mainoo, Chase D. Kaniecki, Michael G. Sanders, John Lightbourne
and William S. Dawley
Federal Bank Regulators Set Out Regulatory Roadmap for Crypto-Assets
Clifford S. Stanford, Brian D. Frey, Brendan Clegg and Jessica Garcia Keenum
U.S. Federal Banking Agencies Issue Rule Requiring Banks to Notify Regulators of
Cyber Incidents Within 36 Hours
Daniel Silver, Megan Gordon, Celeste Koeleveld, Philip Angeloff,
Brian Yin and Shannon O’Brien
Financial Institutions Need to Keep Up with the Changing Business of
Ransomware
Michael A. Mancusi, Kevin M. Toomey, Nancy L. Perkins, Anthony Raglani,
Daniel E. Raymond and Kara Ramsey
OCC Advises Banks to Carefully Evaluate Venture Capital Fund Investments
David F. Freeman, Jr., Kevin M. Toomey and Anthony Raglani
U.S. Bank Reporting Handbook Updated By OCC
Jeffrey P. Taft and Matthew Bisanz
Navigating Fair Lending and Redlining Considerations Under the Biden
Administration
Abigail M. Lyle and Nicole Skolnekovich
New York Imposes Community Reinvestment Act Requirements on Mortgage
Bankers
Bob Jaworski
Fifth Circuit Holds Difficult Economic Circumstances Insufficient to Claim Duress;
Lenders Entitled to Threaten to Exercise Contractual Rights as Negotiating
Leverage
Gregory G. Hesse and Jennifer E. Wuebker
Current Developments
Steven A. Meyerowitz

109

112
118

122

126
130
134

138

143

148
152

QUESTIONS ABOUT THIS PUBLICATION?
For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Matthew T. Burke at ................................................................................... (800) 252-9257
Email: ................................................................................. matthew.t.burke@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Outside the United States and Canada, please call . . . . . . . . . . . . . . .

(800) 223-1940
(937) 247-0293

ISBN: 978-0-7698-7878-2 (print)
ISSN: 0005-5506 (Print)

Cite this publication as:
The Banking Law Journal (LexisNexis A.S. Pratt)
Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.
This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.
LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.
Copyright © 2022 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2022–Pub.4815)

Editor-in-Chief, Editor & Board
of Editors
EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.
EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.
BOARD OF EDITORS
BARKLEY CLARK
Partner, Stinson Leonard Street LLP
CARLETON GOSS
Counsel, Hunton Andrews Kurth LLP
MICHAEL J. HELLER
Partner, Rivkin Radler LLP
SATISH M. KINI
Partner, Debevoise & Plimpton LLP
DOUGLAS LANDY
White & Case LLP
PAUL L. LEE
Of Counsel, Debevoise & Plimpton LLP
TIMOTHY D. NAEGELE
Partner, Timothy D. Naegele & Associates
STEPHEN J. NEWMAN
Partner, Stroock & Stroock & Lavan LLP

iii

THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten
times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,
D.C., and at additional mailing offices. Copyright 2022 Reed Elsevier Properties SA., used
under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced
in any form—by microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For customer support,
please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for
publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910
Grand
Central
Parkway,
#18R,
Floral
Park,
NY
11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to bankers, officers of financial
institutions, and their attorneys. This publication is designed to be accurate and authoritative,
but neither the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the services of an
appropriate professional. The articles and columns reflect only the present considerations and
views of the authors and do not necessarily reflect those of the firms or organizations with
which they are affiliated, any of the former or present clients of the authors or their firms or
organizations, or the editors or publisher.
POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis
Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.
POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,
805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

iv

THE BANKING LAW JOURNAL

Navigating Fair Lending and Redlining
Considerations Under the Biden
Administration
By Abigail M. Lyle and Nicole Skolnekovich*
The authors of this article discuss recent fair lending actions the Biden administration
has undertaken in a stated effort to promote equity and equality in banking and focus
on combatting redlining.

2021 was a busy year for fair lending. Immediately upon taking office, the
Biden administration and Chopra-led Consumer Financial Protection Bureau
(“CFPB”) took the lead in emphasizing regulation and enforcement of equity
issues and anti-discrimination laws, such as the Equal Credit Opportunity Act
(“ECOA”) and the Fair Housing Act (“FHA”). These concerted efforts include
several new fair lending policy initiatives and rule changes to promote equity
and equality in banking and a renewed focus on combatting redlining. It is
critical that institutions act proactively to prepare for the renewed focus on fair
lending and redlining.
RECENT POLICY INITIATIVES
First, Commissioner Chopra quickly advocated for a return to the disparate
impact analysis to detect and eliminate discriminatory lending practices—an
approach that had been largely abandoned under the Trump administration.1
After challenges to the 2013 Housing and Urban Development (“HUD”)—disparate
impact rules and decreased enforcement in recent years, the controversial
disparate impact theory is now remerging under the Biden administration.
• Takeaway: We expect to see an uptick in enforcement actions under this
revived disparate impact theory in 2022, and institutions should be
prepared for their lending practices to be assessed under this approach.
Second, in January 2021, the CFPB issued guidance encouraging financial
institutions to better promote access and accommodations for customers with
*

Abigail M. Lyle, a partner in the financial services litigation and compliance practice group
in the Dallas office of Hunton Andrews Kurth, focuses her practice on regulatory compliance and
defending financial institutions in enforcement actions and litigation related to consumer
protection laws. Nicole Skolnekovich is an associate in the financial services litigation and
compliance practice group in the firm’s Dallas office counseling financial service providers on
regulatory and compliance matters. The authors may be reached at alyle@huntonak.com and
nskolnekovich@huntonak.com, respectively.
1

See, e.g., Introductory Remarks of Commissioner Rohit Chopra, NATIONAL FAIR HOUSING
ALLIANCE 2020 NATIONAL CONFERENCE (Oct. 6, 2020).
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limited English proficiency (“LEP”).2 In response to the “compliance risks and
uncertainty that many financial institutions raise as challenges to better serving
LEP consumers in non-English languages,” the CFPB issued guidance outlining “compliance principles and guidelines that encourage financial institutions
to expand access to products and services for LEP consumers.”3 While the
CFPB recognized that there is not a one-size-fits-all approach, the CFPB
encouraged institutions to assess the needs of the communities they serve and
consider implementing formal LEP policies and procedures. It should also be
noted that the failure to provide any LEP services, such as non-English
marketing and language services, can also raise redlining concerns. As discussed
below, the Department of Justice (“DOJ”) and Office of the Comptroller of the
Currency (“OCC”) noted redlining concerns where an institution “did not
advertise at all in Spanish” and did not employ or hire loan officers with the
“requisite Spanish language skills necessary to provide credit services” notwithstanding the high Hispanic populations in the communities that the institution
served.4
•

Takeaway: Institutions should proactively assess the communities they
serve and consider adopting formal LEP policies and procedures to
provide that they are meeting the needs of those communities.

Third, in March 2021, the CFPB clarified that the prohibition against sex
discrimination in ECOA and Regulation B encompasses sexual orientation
discrimination and gender identity discrimination. This includes discrimination based on actual or perceived nonconformity with sex-based and genderbased stereotypes and discrimination. The CFPB is expected to continue
developing rules under the ECOA to ensure nondiscriminatory access to credit.
•

Takeaway: Financial institutions must review and revise their policies
and procedures to incorporate the expanded definition of sex under
ECOA and Regulation B and continue to monitor interpretations and
rules to keep their policies up to date.

Fourth, in September 2021, the CFPB proposed new data collection and
reporting requirements to implement Section 1071 of the ECOA. The
requirements would broadly apply to any application for credit to a “covered
financial institution”5 for a “small business.”6 The “proposed rule would create
2

Statement Regarding the Provision of Financial Products and Services to Consumers with
Limited English Proficiency, 86 Fed. Reg. 6306 (Jan. 21, 2021).
3

Id. at p. 2.

4

See infra, n. 9 and 12.

5

A “covered financial institution” is a “financial institution that originated at least 25 covered
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the first comprehensive database of small business credit applications in the
United States” and an entirely new data collection and reporting requirement.7
Covered financial institutions would be required to collect and report
mandatory data points, including minority-owned business status, womenowned business status, and ethnicity, race, or sex of principal owners. From this
new data, regulators will have a readily available source to assess institutions for
potential fair lending and compliance risks in small business lending. The
period to submit comments on the proposed rule ended January 6, 2022.
•

Takeaway: The proposed rule will cover a broad spectrum of lenders
that will be subject to the new data collection and reporting requirements.
Institutions should monitor these developments, be prepared to adopt
policies and procedures to meet the data reporting metrics, and be
prepared to proactively monitor this new dataset for potential fair
lending risk areas.8

COMBATTING REDLINING
In addition to new policy initiatives and rule changes, there was an increasing
focus on redlining issues in 2021 by a variety of banking regulators. On August
31, 2021, the OCC and DOJ announced the largest fair lending enforcement
action in several years based on alleged “redlining” violations under the FHA
and ECOA, resulting in a $3 million penalty and $5.5 million to be spent on
fair lending initiatives. The OCC and DOJ alleged that the lender significantly
underperformed in generating home mortgage applications from majorityBlack and Hispanic neighborhoods compared to “peer lenders.”9
The OCC and DOJ also took issue with the fact that the lender-maintained
branches and loan officers concentrated in majority-white neighborhoods
without similar outreach or services provided in majority-Black and Hispanic
neighborhoods. Specifically, the OCC and DOJ alleged that the lender only
credit transactions for small businesses in each of the two preceding calendar years.” Small
Business Lending Data Collection under the Equal Credit Opportunity Act, Docket No. CFPB2021-0015, CONSUMER FINANCIAL PROTECTION BUREAU (Sept. 1, 2021), available at https://files.
consumerfinance.gov/f/documents/cfpb_section-1071_nprm_2021-09.pdf.
6

“Small business” will be defined by reference to the SBA definition found in 15 U.S.C.
632(a), with an additional limitation to businesses with gross annual revenues of $5 million or
less in the preceding fiscal year. Id. at p. 789.
7

Id.

8

Id.

9

Complaint, United States of America v. Cadence Bank, N.A., No. 21-mi-99999-UNA (N.D.
GA Aug. 30, 2021).
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maintained one branch location in a majority-Black and Hispanic neighborhood and did not assign this branch a dedicated loan officer. Further, unlike
borrowers at other branches located in majority-white areas, the OCC and DOJ
alleged that borrowers at the single branch located in a majority-Black and
Hispanic neighborhood faced an additional hurdle of being required to make
an appointment in advance to meet with a loan officer.
The OCC and DOJ also noted that the lender engaged in very limited
advertising and outreach through avenues serving majority-Black and Hispanic
communities. Finally, the OCC and DOJ emphasized that the lender had no
loan officers with Spanish language skills and that there was no advertising in
Spanish. The DOJ and OCC alleged that these issues led to the lender’s
operations being structured to “avoid providing access” in violation of ECOA
and the FHA.
Thereafter, on October 22, 2021, the DOJ formally launched its Combatting Redlining Initiative which seeks to make mortgage credit and homeownership accessible to all Americans on the same terms, regardless of race or
national origin and regardless of the neighborhood where they live.10 The
initiative is a cross-government effort, including the OCC, local U.S. attorneys’
offices, and state attorneys general, to bring greater collaboration regarding
redlining referrals and examinations. Of note, the DOJ also indicated that the
initiative would expand the DOJ’s analyses of potential redlining to both
depository and non-depository institutions.
On that same day, the OCC and DOJ announced a second major redlining
consent order resulting in a $5 million penalty and approximately $4.5 million
in fair lending initiatives.11 Again, the OCC and DOJ alleged that the lender’s
Home Mortgage Disclosure Act (“HMDA”) data showed that it underperformed compared to peer lenders in generating home mortgage loan applications from majority-Black and Hispanic areas.12 Beyond the HMDA data, the
OCC and DOJ noted that the majority of the lender’s full service branches were
located in majority-white neighborhoods and the lender did not assign
mortgage loan officers to any of the branches located in majority-Black and
Hispanic areas.
10

Justice Department Announces New Initiative to Combat Redlining, UNITED STATES DEPART(Oct. 22, 2021), available at https://www.justice.gov/opa/pr/justice-departmentannounces-new-initiative-combat-redlining.
MENT OF JUSTICE
11

Consent Order, United States of America v. Trustmark National Bank, No. 2:21-cv-2664
(W.D. TN Oct. 22, 2021).
12
Complaint, United States of America v. Trustmark Nat’l Bank, No. 2:21-cv-2664 (W.D.
TN Oct. 22, 2021).
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The DOJ and CFPB also alleged that the lender’s marketing strategy focused
on developing commercial business and that the generic “brand” messaging was
insufficient because it was “ineffective at generating mortgage loan applications
from majority-Black and Hispanic areas.”13 In 2022, we expect to see
continued investigations and formal enforcement actions under the Combatting Redlining Initiative.
State legislatures and regulators have also refocused on redlining and fair
lending. Earlier in 2021, Illinois passed legislation to expand state community
reinvestment act mandates to non-bank lenders.14 New York recently enacted
an expansion of its existing community reinvestment act mandate to non-bank
lenders.15 As such, we also expect to see an uptick in fair lending activity at the
state-level.
Finally, in August 2021, HUD and the Federal Housing Finance Agency
signed a memorandum of understanding to enhance enforcement of the FHA
and fair lending oversight of Fannie Mae and Freddie Mac. Accordingly, these
recent enactments demonstrate the heightened focus on redlining and fair
lending at various levels of government and across various institution-types.
•

Takeaway: While redlining is not a new concept, there is heightened
regulatory focus on redlining issues across a variety of federal and state
regulators. It is essential that institutions proactively evaluate their
lending practices, including an assessment of their performance against
peers, as that is what the regulators are actively doing based upon their
publicly available HMDA data. As the consent orders make clear,
generic marketing and boilerplate fair lending policies and procedures
are not enough. The regulatory expectation is policies and procedures
specifically designed to address redlining risk and proactive development of outreach and marketing programs targeted to reach low-tomoderate and majority-minority census tracts.

CONCLUSION
In this heightened regulatory environment, it is essential that institutions
closely-monitor the regulatory developments and proactively enhance their fair
lending and redlining policies and procedures.
13

Id. at 8–9.

14

See 205 Ill. Comp. Stat. Ann. 735/35-1 (the “Illinois Community Reinvestment Act”).

15

N.Y. Legis. Assemb., S5246A. Reg. Sess. 2021–2022 (2021) (enacted on Nov. 1, 2021
creating new N.Y. Banking Law § 28-bb).
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