
A s 2021 gets underway, there is 
both a sense of a fresh start, and 
a sense of ‘more of the same’. 
For data protection professionals 

in the UK and in the EU, the tail end of 
2020 brought the prospect of an EU ade-
quacy determination for the UK tantalising-
ly close. Alas, time ran out before any deci-
sion was taken. Foreshadowing the need 
for more time, the UK Data Minister, John 
Whittingdale, had earlier raised the possi-
bility of extending the transition period to 
enable the adequacy deliberations to con-
tinue, and that is ultimately what happened. 
Readers of the UK-EU Trade and Coopera-
tion Agreement will have noted that there 
has been an extension to the transition 
period of 4-6 months in respect of data 
transfers to enable the European Commis-
sion to conclude its adequacy assessment. 
Accordingly, for the time being, personal 
data can continue to be exported from the 
EU to the UK without implementing addi-
tional safeguards. 

Although it is by no means certain that the 
UK will receive an EU adequacy determi-
nation, there seems, at least, to be a rea-
sonable prospect that this will be the case 
(it is doubtful that there would have been 
an extension of the transition arrangements 
otherwise). However, granting adequacy to 
the UK is far from a formality. On the one 
hand, no other applicant has had laws as 
closely aligned to the EU’s data protection 
framework, and denying the UK an ade-
quacy determination would raise questions 
about previous grants of adequacy, as well 
as make future applications difficult. Yet, 
on the other hand, the UK’s surveillance 
laws may yet raise difficulties, and will al-
most certainly form the basis of any subse-
quent legal challenge if adequacy is grant-
ed. The European Commission is likely to 
be sensitive to the possibility of challenge, 
particularly in the wake of the recent suc-
cessful challenge to its Privacy Shield deci-
sion, and to the Safe Harbor decision prior 
to that. No doubt the European Commis-
sion will be weighing these considerations 
carefully, and probably conservatively.  

In terms of next steps, if the European 
Commission reaches a decision to grant 
adequacy, the draft decision must be ap-
proved by the Council of the European 
Commission. The Council will take into 
account the views of the European Data 
Protection Board. The timing of these steps 
is unclear, and it is not known whether the 
extension of 4-6 months will be sufficient. 
Alternatively, if the European Commission 
decides not to grant adequacy to the UK, 
EU exporters will need to implement a data 

transfer mechanism, such as standard  
contractual clauses, for their data transfers 
to the UK. Transfers of personal data  
from the UK to the EU (and from the UK  
to other jurisdictions recognised by the  
EU as having adequate data protection) 
continue to be permitted by the UK from 
1st January 2021 without requiring addi-
tional measures. The UK government had 
already indicated that it would recognise 
existing EU adequacy determinations and 
provided for this in the Data Protection, 
Privacy and Electronic Communications 
(Amendments etc.) (EU Exit) Regulations 
2019.  

Aside from the short reprieve for those  
who are still addressing their post-Brexit 
data transfer arrangements, the expiry of 
the Brexit transition period brought other 
changes for data protection. Most notably, 
from 1st January 2021 the UK will be  
a ‘third country’ for the purposes of the 
GDPR, and the One-Stop Shop mecha-
nism no longer applies. Organisations 
therefore face the possibility of enforce-
ment by the Information Commissioner’s 
Office as well as enforcement by European 
Supervisory Authorities for infringement of 
the GDPR, for example, in the event of a 
data breach. In addition, organisations in 
the UK will need to consider whether they 
remain subject to the GDPR by virtue of 
Article 3(2) where they offer goods or  
services to data subjects in the EU, or 
monitor their behaviour, and process  
personal data in the context of these  
processing activities. If so, they will need  
to ensure they remain in compliance with 
the GDPR (and the UK GDPR), and ap-
point an Article 27 Representative where 
necessary. Similarly, EU organisations will 
need to consider whether they are subject 
to the UK GDPR by virtue of Article 3(2)  
of the UK legislation, and also consider 
whether an Article 27 representative is re-
quired. Organisations may also need to 
update policies, procedures and notices.     

So, as we move into the new year, cross 
border data transfers and Brexit will remain 
on the radar of data protection profession-
als, along with the need to monitor next 
steps from the European Commission in 
relation to its new standard contractual 
clauses, and in respect of Schrems II con-
siderations more generally. 2021 looks set 
to be another busy year for data protection. 
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