
F or some time, the Article 29 
Working Party let it be known 
that it was preparing guidance 
on Article 7(f) of the Data  

Protection Directive (95/46/EC) — the 
‘legitimate interests principle’, surely one  
of the most misunderstood and underused 
legal bases for processing personal data. 
The Working Party finally adopted its  
Opinion on 9th April 2014. The Opinion 
promotes a risk-based approach to privacy, 
and uses the language of accountability  
to clarify and explain the principle.  

To briefly recap, in Europe, personal data 
may only be processed if the controller can 
satisfy a legal basis for the processing. The 
legal bases prescribed by the Directive are 
limited and, with the exception of ‘consent’, 
are further constrained by the qualification 
of ‘necessity’.  

Many organisations seek to rely on consent 
as a legal basis for their data processing 
activities, but this can be challenging in 
practice. The controller needs to ensure 
that any consent is freely given, and even 
then it is only valid for as long as it is not 
withdrawn or revoked. In reality, consent 
can be transient.  

Looking ahead to when the Data Protection 
Regulation comes into force, the use of 
consent will become even more difficult.  
All consent will need to be explicit and,  
if the European Parliament has its way,  
will expire once the relevant processing 
purpose has been fulfilled.    

Legitimate interests seem to offer  
more flexibility as a legal basis for data 
processing. In the UK, legitimate interests 
is widely used, but in other jurisdictions,  
it is seen as something of a last resort,  
or criticised as a way out of complying  
with data protection law. There is real  
divergence in the use of this ground across 
Europe, and in the attitudes of the regula-
tors towards it. But, in view of the general 
tightening up of the permitted legal bases 
for processing data in the draft Regulation, 
the Working Party is at pains to emphasise 
that Art 7(f) is a perfectly valid legal basis 
for processing data.  

In a context in which data protection  
regulators (in the EU in particular) are  
beginning to embracing the role of account-
ability in data protection, the Working Party 
explains Article 7(f) in accountability terms.  
The controller has an obligation to perform 
an assessment or test, based on specific 
facts, balancing its legitimate interests 
against the fundamental rights of individu-

als and their reasonable expectations.  
The controller needs to document the  
decision in some way, and be able to  
defend its position and demonstrate its 
compliance if challenged.  

Looking ahead, the Working Party  
notes that, in the context of the draft  
Regulation, it would be helpful to have  
a non-exhaustive list of key factors to be 
considered when applying the balancing 
test, and further clarification of how the 
controller could demonstrate accountability 
i.e., demonstrate that its legitimate interests
prevail. 

The Working Party also draws out the  
link between accountability and transparen-
cy by suggesting that controllers should 
explain why their interests are not overrid-
den by the interests or fundamental rights 
of individuals, and also offer safeguards  
to protect personal data.  

Further, in a nod to the current focus  
on a ‘risk-based’ approach to data protec-
tion, the Working Party reminds us that  
elements of our existing framework call  
for a risk-based approach. In its analysis  
of legitimate interests, the Working Party 
refers to the need for a ‘case-by-case  
analysis, a balancing of (the) interests  
and (the) rights at stake, and a flexible, 
multi-factor assessment’. Perhaps this  
approach might find its way into new  
thinking on the Regulation? 

See the article on pages 3-4 for further 
expert comment on the Opinion.  
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