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Allan Van Fleet opened the conference by noting that the Standard Oil case remains as relevant 
today as it was one hundred years ago. This symposium examined the Standard Oil decision and 
its impact on federal and state enforcement of the antitrust laws and the energy industry. 
 
Part I: The Development of Antitrust Law 
 
Moderated by Janet Landford Kelly, Senior VP, General Counsel, and Corporate Secretary for 
ConocoPhillips, the first part of the symposium provided background on the development of 
antitrust law in the wake of Standard Oil. 
 
Professor James May of American University, Washington College of Law, provided a history of 
Standard Oil leading up to the seminal 1911 court decision. Professor May explained that 
Standard Oil became the target of antitrust concern during the Theodore Roosevelt 
Administration. Public pressure for federal antitrust action increased in light of Ida Tarbell’s 
exposé. Professor May noted, however, that scholars continue today to debate whether this 
public pressure was justified and whether Standard Oil had achieved market power in refining. 
 
The historical significance of the case is not disputed. Standard Oil catapulted antitrust to the 
forefront of issues in the 1912 Presidential election. Although Justice Harlan’s dissenting opinion 
lamented that the majority opinion imposed far too great a burden on plaintiffs and gave judges 
too much discretion, the case set the stage for future Sherman Act interpretation under the rule of 
reason. Fundamental antitrust issues were ripe for debate in the case, including the underlying 
goals of antitrust law and the application and interpretation of Addyston Pipe and Northern 
Railroad. The case also provided a lasting symbol of the rule of law in the United States: the 
government took on the richest man in America and a large industrial outfit to show that no 
person or firm is above the reach of the antitrust laws. Federal Trade Commissioner, Bill 
Kovacic, considered whether the remedy in Standard Oil “worked.” Commissioner Kovacic 
considered the efficacy of the remedy from three perspectives: (1) Did the remedy provide 
structural relief? (Yes.); (2) Did the remedy increase rivalry and competition over the “but for” 
world? (Probably.); and (3) Did the remedy provide a durable solution to the trust problems 
facing the United States? (No.). 
 



 

 

Standard Oil argued that its structure was the result of a carefully-planned vertical integration of 
businesses designed to maximize productive efficiency. The company claimed that any 
disruption to this vertical structure would destroy the company’s competitiveness against foreign 
rivals in a form of U.S. “industrial apocalypse.” 
 
Standard Oil’s arguments, however, had little effect on the courts. On appeal, the Court upheld 
the remedy and the only concession was an extension of the remedy implementation period from 
30 days to 6 months. 
 
The technical effect of the remedy was positive: stock values increased, employment increased, 
executive constituencies secretly applauded the remedy providing for their corporate 
independence. 
 
The remedy also provided a favorable competitive outcome as compared to the counter-factual 
scenario. New companies such as Texaco, Gulf, and other independent rivals were developing in 
response to the skyrocketing demand for automobiles and their associated fuel. But, despite this 
new entry, Commissioner Kovacic opined that the Standard Oil remedy likely still resulted in 
more competition in the market than would have otherwise occurred. 
 
Commissioner Kovacic emphatically denied that the Standard Oil remedy provided a durable 
solution to the trust problems facing the United States. Several cases throughout the next several 
decades highlighted the continuing trust problem in the United States, including Socony-Vacuum 
(1930’s), “Mother Hubbard” (1940’s), the international cartel investigations (1950’s), and In re 
Exxon (1970’s). Commissioner Kovacic then shifted gears to discuss the effect of the Standard 
Oil decision on the role of the Federal Trade Commission. He explained that the creation of the 
Federal Trade Commission as an agency with specialized industry knowledge was a direct 
institutional consequence of the Standard Oil case. Section 7 of the FTC Act provides that courts 
can refer cases to the “expert agency” FTC although this has only happened once. The FTC was 
intended to be an expert agency to assist the courts in remedy formulation. Larry Sullivan 
emphasized this expert role for remedies in advocating that the FTC should develop a team to 
consider possible remedies for each matter simultaneously with the formation of a review team 
to determine substantive antitrust violations. 
 
Recognizing that antitrust enforcement is entrusted to several different constituents, including the 
FTC, DOJ’s Antitrust Division, state enforcers and others, Commissioner Kovacic explained that 
the provision of antitrust enforcement is akin to a joint venture among these constituents. This 
joint venture can, at times, be tension-filled, but cooperation among these constituents can result 
in the highest and best use of government resources. He explained that not only is this 
cooperation beneficial, it is necessary. Antitrust results among various jurisdictions are 
interdependent. These results will be better (more efficient and social welfareenhancing) if the 
joint venture partners (here, the various enforcers) share the same goal of achieving better results 
at lower economic costs. 
 
Ms. Kelly asked the panelists if the evidence shows that Standard Oil was, in fact, guilty of 
predatory pricing, Professor May explained that scholars, including McGee and Posner, have 
disagreed on this point, but also noted that the United States’ arguments in the case primarily 
were merger-related. Commissioner Kovacic echoed that the merger arguments were the true 
lynchpin of the case and that the arguments relating to predatory pricing were intended to 
illuminate the company’s merger purpose.  
 



 

 

Ms. Kelly noted that Justice Harlan’s dissent lamented that the rule of reason failed to provide 
adequate advice to businesses about the scope of permissible conduct under the federal antitrust 
laws. Commissioner Kovacic explained that this uncertainty placed a premium on the agencies to 
provide guidance to businesses to fill in the case-law gaps. 
 
Closing the panel, Ms. Kelly asked Commissioner Kovacic to address the FTC’s role in market 
manipulation investigations in light of AG Holder’s recent creation of a market manipulation 
“task force.” Commissioner Kovacic explained that he has looked back at the number of times 
that the FTC has investigated the oil industry— over 40 times in the last 30 years. Yet, despite all 
this “exploration” into the oil industry, the Commission has found nothing that would warrant 
the creation of a new task force. The Commissioner questioned whether the creation of this task 
force would really solve our country’s oil problems. More pointedly, he questioned whether 
“high” gasoline prices themselves were actually the “problem” to be fixed: If gasoline prices 
decline to $1 per gallon at the pump, is that even a good outcome? 
 
He cautioned that the focus of the task force on high prices is a distraction away from focusing 
on the source of these high prices—“looking” for high gasoline prices is a bit like watering the 
lawn while the house burns down. Commissioner Kovacic explained that he was confident that 
the FTC would continue to play an important role in oil and gasoline antitrust review and policy. 
He noted that despite this recent task force creation, the FTC has been the agency on the front 
lines, testifying to Congress and conducting in-depth studies and reports. 
 
Part II: The Impact on Government Enforcement 
 
In the second panel of the symposium, moderated by Patrick Thompson of Goodwin Proctor, 
Marc Winerman, Commissioner Kovacic’s attorney advisor at the FTC, continued the Standard 
Oil discussion by discussing the reaction of the Presidents and Congress to the Standard Oil 
decision. Starting with the Presidents, Mr. Winerman explained that former President Theodore 
Roosevelt (who had long distrusted “anti-trust”) criticized the Standard Oil remedy and would 
have preferred Standard Oil to remain intact, but placed under a temporary receivership to 
reform its conduct. This ref lected Roosevelt’s belief in the inherent efficiency of large firms 
(and the need to maintain the global competitiveness of the United States). Roosevelt also argued 
for a regulatory body to oversee future conduct by business. Sitting President William Howard 
Taft, himself the author of the seminal Court of Appeals decision in Addyston Pipe, defended the 
decision, opposed new legislation, and continued vigorous antitrust enforcement during his term. 
Future President Woodrow Wilson initially opposed the dissolution of Standard Oil on the 
grounds that, so long as future misconduct was enjoined, innovative competitors could enter the 
market and erode Standard Oil’s market share without a break-up. Future Justice Louis Brandeis, 
a Wilson adviser, was a strong but relatively sophisticated anti-monopolist; for example, he 
attempted to provide some certainty to firms by proposing a presumption of anticompetitive 
effects when a firm had a 40% market share. William Jennings Bryan was an agrarian and 
believed that private monopoly was “intolerable and indefensible.” When Bryan ran for 
President in 1908, the Democratic platform would have banned from interstate commerce firms 
with a 50% market share.  
 
The Congressional reaction to Standard Oil played heavily in the adoption of the Clayton Act. In 
1914, Wilson proposed a strong Clayton Act (but a weak FTC Act), but these proposals were not 
supported by business. As a result, Section 5 was added to the FTC Act and the Clayton Act was 
weakened. Among the principal spokesmen for the FTC bill in the Senate, Democratic Francis 
Newlands, of Nevada, was something of a Roosevelt disciple; he would have personally 



 

 

preferred to transfer all antitrust enforcement power to the FTC. Newlands offered little 
substantive detail about how Section 5 would be enforced. Republican Senator Albert Cummins 
of Iowa had a more sophisticated analysis. For example, he sought to ban firms from interstate 
commerce if they were sufficiently large to substantially undermine competition. 
 
Upon creation of the FTC, Wilson named three Democratic Commissioners and two from 
Theodore Roosevelt’s third party (the Progressive Party). He thus snubbed the Republicans—and 
internalized within the FTC some of the divergent views that contributed to its creation. 
 
Tommy Prud’Homme, the Assistant Texas Attorney General for Antitrust, then provided the 
states’ reaction to Standard Oil. He started by explaining that by the time of Standard Oil, many 
states, including Texas, were already actively involved in antitrust enforcement against Standard 
Oil. Kansas was the first state with an antitrust law—beating Texas by less than a month. 
 
Mr. Prud’Homme explained that although this is the 100th anniversary of the Standard Oil 
decision, it is the 102nd anniversary of Texas v. Waters Pierce. At the time of the Waters Pierce 
case, there was not much federal interest or infrastructure for cases against trusts. However, prior 
to the Sherman Act, at least six states had already successfully brought antitrust cases. In 1907, 
the State of Texas obtained a $1.6 million recovery against Waters Pierce. This followed a prior 
case brought by Ohio. Between 1890 and 1911, the State of Texas had brought six lawsuits 
against Standard Oil and its affiliated companies. Three of these six cases went to the Supreme 
Court; Texas won all three. 
 
Standard Oil saw the Texas case against Waters Pierce as an opportunity to have the Texas 
antitrust statute declared unconstitutional and voluntarily surrendered an employee to be put on 
trial. The judge found against Waters Pierce and revoked its license to do business in Texas and 
imposed a fine. As a result of some back room negotiations between Waters Pierce and a few 
select state senators in Texas, Waters Pierce was allowed to continue business in Texas after 
paying the fine, but on the condition that Waters Pierce become independent of the Standard Oil 
company conglomerate. Waters Pierce, however, was not out of the water and was later sued 
again by the State of Texas. This time, Waters Pierce was not able to avoid liability. 
 
Oil assets in Texas. Importantly for the State of Texas, the U.S. Supreme Court upheld the 
constitutionality of the Texas antitrust statute. All before Standard Oil. 
 
Amanda Wait is an Associate in Hunton and Williams LLP’s Antitrust and Competition practice 
in Washington, D.C. 
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