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Preface

On behalf of the Energy and Mineral Law Foundation (EMLF), I am
proud to present to you a compilation of the outstanding papers prepared in
conjunction with the 36th Annual Institute of the EMLF held on June 21-23,
2015 at the Omni Amelia Island Plantation Resort in Florida.

The EMLF continues to attract a talented group of experienced energy
law practitioners as reflected in the quality of research and resource material
included in this volume.

The contributions to this year’s edition reflect the continuing efforts
of many volunteers who serve the EMLF with dedication and distinction.
In particular, our Annual Institute Program Chair was Daniel W. Wolff,
the Oil and Gas Chair was Joseph K. Reinhart and the Coal Chair was M.
Shane Harvey.

My personal gratitude is extended to each of them for their hard work,
good judgment and oversight in developing an outstanding program.

The EMLF extended its programming reach in 2015 by developing
what we believe was the first ever stand-alone Midstream Conference in the
Appalachian Basin. The Midstream Conference was held in April of 2015
in Canonsburg, Pennsylvania and was developed and chaired by Natalie
N. Jefferis.

Our calendar of events also included the annual Kentucky Mineral Law
Conference in October in Lexington. This conference was ably chaired by
Timothy J. Hagerty, with Amber Nisbet Hodgon serving as Oil and Gas
Chair and Nick S. Johnson as Coal Chair.

Each of these programs was well attended and continued the EMLF’s
reputation for excellent program content.

The EMLF excels in large part due to the devoted leadership of Executive
Director Sharon Daniels, who has guided the EMLF for decades. Sharon
is the heart and soul of the EMLF.

She receives excellent support from Carolyn B. May, long time CLE
and Membership Coordinator. Sharon’s commitment to the EMLF is
unwavering as she pushes the organization toward an evolving and bright
vision for the future.
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In that regard, Sharon coordinated the development of the organization’s
2014 strategic plan that resulted in the creation and revival of various
subcommittees.

For example, despite challenging times for the energy industry, the
EMLF added several new members in 2015 in large part due to the efforts
of the Membership Committee led by co-chairs Joseph Tarantelli and Frank
B. Harrington.

Our Programming Committee focused on developing long range
planning for sustainable programming and was chaired by Daniel Wolff.
The Law School Committee worked to enhance the organization’s
relationship with member law schools and was chaired by Natalie Jefferis.
The Leadership Planning Committee was chaired by David Morrison and
focused on succession planning. Our Governance Committee (which focused
on reviewing the organization’s by-laws) was chaired by Timothy Gresham.
Finally, our Finance Committee, chaired by Erin Magee, continues to be a
fine steward of the EMLF’s endowment and other funds.

The EMLF also benefits from the service of a strong and dedicated
Executive Committee that has successfully guided the organization through
the challenging times facing the energy industry.

The EMLF remains fiscally strong and is dedicated to exceeding
the expectations of its members and expanding its energy reach beyond
traditional oil and gas and coal energy areas. We were pleased to award
$50,000 in scholarships to deserving law students and to visit law schools
throughout the country to promote careers in energy law.

The year was marred by the sudden death of one of our Executive
Committee members, Russell L. Schetroma. Russ had been a devoted
member and contributor to the EMLF for decades and the impact of his loss
to the organization is difficult to overstate.

In fact, Russ’s devotion to the EMLF will continue in perpetuity because
his estate created a trust to assist law students with the expenses associated
with attending future EMLF Annual Institutes. Separately, the EMLF has
also set up a special Legacy Fund to honor Russ and other dedicated members
of the EMLF who have passed away. A special tribute to Russ prepared by
J. Thomas Lane is included in this edition.
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I want to acknowledge once again the dedication and assistance of the
EMLF’s strong Executive Committee, Officers, Program Chairs, Executive
Director and staff, and countless members who have given of their time and
resources. In fiscal 2016, I am pleased that Vice-President/President-Elect
G. Brian Wells assumes the responsibility for ably leading the EMLF during
times of change and challenge.

We hope you will continue to support the EMLF and we thank the
sustaining and other members of the EMLF for your financial as well as
professional support.

Kevin K. Douglass
Babst Calland
President, 2014-2015
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Each presentation surpassed the last one. In short time, the ancillary
problem that arose was that no one wanted to be slotted to speak opposite
the slot Russ had.

Russ taught each of us many lessons; he enriched our lives and his superb
papers will endure long into the future as a valuable resource.

When our dinner speaker could not show, Russ filled in at this annual
dinner just one year ago and provided an insightful history of the EMLF.

Russ’ scholarship was not limited to the EMLF. He published law review
articles in the Dickinson Law Review, the Annual Proceedings of the Rocky
Mountain Mineral Law Foundation and gave a multitude of presentations at
special institutes and other venues.

As a lawyer, Russ was a founding member of Culbertson, Weiss,
Schetroma and Shug, Meadville, Pennsylvania (1972 — 2010). In August
2010, his firm merged with Steptoe & Johnson where Russ served as the
managing member of the Meadville and Houston offices and on the firm’s
Executive Committee.

Russ embraced his new firm and it seemed Russ’ horizons expanded
and his opportunities were unlimited at Steptoe. He grabbed hold tight and
took full advantage.

Despite the demands of a busy practice and schedule, Russ undertook
pro bono legal work and received special recognition from the Pennsylvania
Bar Association.

His civic life in his hometown of Meadville was rich and Russ was fully
engaged. For 35 years he served the town as solicitor. In this capacity he
voluntarily drafted the municipal code for Third Class Cities in Pennsylvania.

Russ was an active member of the Stone United Methodist Church in
Meadville where he served many years as a lay leader.

In addition to being recognized by the Pennsylvania Bar for Outstanding
Contributions to Pro Bono Services, he was selected as a top lawyer by
Best Lawyers in America and most significantly Russ received the John
L. McClaugherty Award, the highest honor and recognition made by this
Foundation.

Russ’ untimely death prompted many members of this Foundation to
seek a means to remember Russ with a financial contribution. The result was
the creation of the EMLF Legacy Fund which will be a permanent vehicle
for members and friends to make living and testamentary contributions to
the EMLF. A permanent tribute has been recorded for Russ with a dedicated
account which is expected to reach $14,000 in the near future.
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The fund can be used at the discretion of the Executive Committee with
special consideration given to providing stipends for law students for research
and writing, to funding research, presentations and writing by professors or
other recognized speakers and for scholarships.

Through hard work and scholarship, Russ made himself one of those
we call the top one percenters.

As lawyers and landmen we come to know intimately who the really
good lawyers are, the go-to people if we need good advice. Russ was that
kind of lawyer.

This room, though, is filled with members who follow Russ’ example
of scholarship. I suggest that by your attendance here and your scholarship
you, also, are top one percenters.

This Foundation has a primary goal of education, and accomplishes it
in spades with members like Russ Schetroma. But, it has evolved to have a
highly important secondary function, and that is to provide a meeting place
for some of the best lawyers in America. Look around; you are here.

It is here that we make acquaintances, know who the good lawyers
and landmen are and often make lasting friendships. This is how I had the
privilege of becoming a good friend with Russ Schetroma.

To offer a little snippet of that friendship: In 2002, I was preparing
a lecture for my Coal, Oil and Gas course at the College of Law at West
Virginia University. The topic was mineral ownership and I was curious
whether Pennsylvania still adhered to the Dunham rule as modified in Bundy
where the Pennsylvania Court held that oil and gas are not “minerals.” So,
I sent an email to Russ.

The answer was pure Russ: “We still follow the Dunham rule with

the Bundy qualification — it’s a matter of intent of the parties, so

you basically always have an ambiguity with the potential for parol

[evidence].

I'had a wonderful old county case that I have not been able to locate
the last several times I have wanted it, but have a better rule (“Russ
Rule”): If an instrument is drawn by a lawyer “minerals” does not
include oil or gas, because lawyers should know the Dunham rule; if
an instrument is drawn by a non-lawyer, “minerals” does include oil
and gas, because everybody but lawyers would assume that it did!”

How do I sum up all of this and say who Russ was and what he stood for?
If T were to use Russ’ own words as a dog lover, he would say, “I can only hope
to have been as good a person as each of my canine friends thought I was.”
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Who Russ was is stated more poignantly in what he did. Russ was
a philanthropist and his last testament created a permanent charitable
endowment with the Crawford Heritage Community Foundation in Crawford,
Pennsylvania.

He left the bulk of estate to this Foundation for the support in perpetuity
of the Meadville Public Library, the Chautauqua Institution’s Department of
Religion and to the EMLF.

As to the EMLEF, the funds are to be used to provide travel and lodging
assistance to law students seeking to attend the EMLF Annual Institutes.

Think about that: To law students so that they can travel and attend this
meeting. Stated more broadly, it will enable the youths who follow each of
us to be introduced to the benefits of the highest quality education programs
available, to the values of this Foundation and to the best lawyers and landmen
in America who attend these meetings.

I am reminded of the poem, The Bridge Builder.* It is about an old man
who must cross a chasm vast and deep and wide through which was flowing
a sullen tide.

According to the poem, the old man crossed without fear. But, from the
other side he built a bridge to span the tide.

The poem concludes with a query from a fellow pilgrim:
“Old man,” said a fellow pilgrim, near,

“You are wasting strength with building here;

Your journey will end with the ending day;

You never again will pass this way;

You’ve crossed the chasm, deep and wide.

Why build you this bridge at the evening tide?”

“Good friend, in the path I have come,” he said,
“There followeth after me today,
A youth, whose feet must pass this way.

This chasm, that has been naught to me,

To that fair-haired youth may a pitfall be.

He, too, must cross in the twilight dim;

Good friend, I am building this bridge for him.”

In his final testament Russ challenged each of us: What bridges will we build
for those young pilgrims who follow us?

* The Bridge Builder was written by Will Allen Dromgoole, 1900.
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Publications
“Eminent Domain: Just Compensation When the Condemnor Enters before
Instituting Proceedings [comments],” 75 Dick. L. Rev. 303 (1970-1971).

“Employment Contracts — Enforcement of Restrictive Covenants against
Competition after the Contract Time for Performance Has Expired — Hayes
v. Altman [case],” 75 Dick. L. Rev. 651 (1970-1971).

“Pennsylvania Paramours: Seisin and the Other Woman” [comments], 76
Dick. L. Rev. 304 (1971-1972).

“Oil and Gas Royalties: Apportionment as Achieved by State Law, Contract,
and Administrative Action,” 7 E. Min. L. Inst. 13 (1986).

“The Mineral Interest — Royalty Distinction: An Eastern View and Update,”
8 E.Min. L. Inst. 18 (1987).

“Real Estate Tax Sales and Mineral Titles: The Effects of Tax Sales under
the Laws of Selected Eastern States Upon Oil, Gas, Mineral, and Related
Real Property Interests,” 11 E. Min. L. Inst. 5 (1990).

“Oil, Gas and Mineral Titles: A Short Analysis of Available Curative Actions
for Common Title Defects,” 19 E. Min. L. Inst. 6 (1998).

“Conflicting Rights and Interests Among Oil and Gas Lessees, Surface
Owners and Other Interest Holders,” 23 Energy & Min. L. Inst. 9 (2003).

“General Reflections Upon the Evolving Eastern Oil and Gas Lease,” 30
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“The Pennsylvania Statutory Oil & Gas Conservation Experience,” No. 5
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INST Paper No. 6 (2012).

“Horizontal Drilling in Appalachia: The Current State of Statutes,
Regulations, and Cases,” No. 4 RMMLE-INST Paper No. 6D (2012).

“Quiet Title Actions: Tools to Address Select Appalachian Title Defects,” 34
Energy & Min. L. Inst. 15 (2013). [Additional authors: Nathaniel Holland,
Robert Andre and Timothy M. McKeen].
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In recent years, the combination of improved capabilities and reduced
cost has made the use of unmanned aircraft systems (UAS) an attractive
technology for a wide range of commercial and industrial applications.
Once the exclusive province of the military and hobbyists, UAS (commonly
known as “drones”) are now being used for motion picture and television
filming and general aerial photography, surveying and mapping, monitoring
and inspection of vertical and linear infrastructure, such as oil rigs and
pipelines, and large scale landscapes such as surface mines and farm land.
Some envision the use of UAS to deliver packages and pizza, and are actively
pursuing research and development to that end.

This article presents the views of the authors and do not necessarily retlect those of
Hunton & Willams or its clients. The information presented is for general information
and education purposes. No legal advice is intended to be conveyed; readers should consult

with legal counsel with respect to any legal advice they require related to the subject
matter of the article.


05719
Typewritten Text
This article presents the views of the authors and do not necessarily reflect those of 
Hunton & Williams or its clients. The information presented is for general information 
and education purposes. No legal advice is intended to be conveyed; readers should consult 
with legal counsel with respect to any legal advice they require related to the subject 
matter of the article.


§ 1.02 ENERGY & MINERAL LAW INSTITUTE

Although the technology is readily available and increasingly inexpensive,
the operation of UAS within the National Airspace System — which for UAS
means pretty much anywhere out-of-doors — requires compliance with
(or exemption from) Federal Aviation Administration (FAA) regulations
and implicates a number of other legal considerations. As can be expected
with the opening of any new technological frontier, a conflict has arisen
between the goals of commerce and those of government. Businesses are
looking to maximize the commercial uses of UAS and expedite innovation.
Although federal, state and local governments share the interest in promoting
economic growth, they are also responsible for ensuring national security
and public safety and are increasingly under pressure to address concerns
about individual privacy as well. This chapter will provide an overview of the
developing legal and regulatory landscape for the use of unmanned aircraft
in commercial applications in the United States, in particular in the energy
and mining sectors.

§ 1.02. Unmanned Aircraft Systems.

Unmanned aircraft come in many shapes and sizes depending on their
function. UAS used in military applications, such as the “Predator” drone,
can be as large as manned aircraft and capable of carrying (and delivering)
large payloads. At present, unmanned aircraft used in the commercial sector
are typically much smaller, and are similar in size and appearance to the
kinds of “model” aircraft used for recreational purposes and available for
purchase at many hobby shops and retail electronic stores (although often
employing substantially more sophisticated technology). As discussed
below, for regulatory purposes, the FAA defines a “small” UAS as one that
weighs less than 55 pounds.! This category covers most UAS currently
used in commercial and industrial applications and accommodates the use
of cameras or sensing equipment on the aircraft. This chapter will focus on
the small UAS category.

1 FA A Modernization and Reform Act of 2012,49 U.S.C.A. § 40101 Sec. 331. Definitions
6).
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Small UAS take one of two basic forms. Most common are “rotor
craft” which operate much like a manned helicopter, with vertical take-off
and landing and capability to hover in place and move in any direction in
three-dimensional space. The least expensive rotor craft targeted to hobbyists
typically use four rotors, but more sophisticated aircraft intended for serious
commercial and industrial applications often use six or even eight rotors
for increased reliability and operational capability even if one of the rotors
should fail. Less common, but still appropriate for certain applications (such
as extended flights along a linear corridor), are fixed wing unmanned aircraft.
These are typically launched using a small catapult or even by hand, and
land like a conventional manned fixed wing aircraft, albeit somewhat less
gracefully.

Most small UAS operate using electric motors with on-board batteries
(along at least one company is marketing a solar powered fixed wing aircraft).
Payload limitations constrain the battery capacity which means that flying
times are typically limited to no more than an hour or two. The aircraft
are operated remotely by radio frequency using a ground-based command
station (which may be simply a laptop computer or tablet). They can be
operated manually much as a pilot would control a manned aircraft, but in
most commercial applications operation is governed by pre-programmed
GPS coordinates. More sophisticated systems include “homing” capability
that directs the aircraft to a safe landing at a pre-determined location if the
communication link to the command station is lost.

§ 1.03. UAS Applications for the Energy and Mining
Sectors.

Unmanned aircraft are already being used for a variety of applications
in the energy and mining industries. In general, UAS are well suited for tasks
that are dirty, dull, or dangerous. Several large electric utility companies have
obtained FAA approval to use UAS to inspect transmission line corridors
and monitor conditions within linear rights-of-way on both a routine basis
and in response to outages.? Oil and gas companies have obtained FAA

2 As discussed infra at § 8.04 [2], at present, all commercial UAS operations must
be approved by the FAA on a case-by-case basis. The FAA maintains a listing of all such

5
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approval to use UAS to inspect flare stacks and monitor remote drilling and
extraction operations. Several UAS operators have obtained FAA approval
to inspect and survey surface mining operations. For these applications,
UAS operations are generally safer, more efficient, and less expensive