
O n 20th March 2013, the  
Committee for Civil Liberties,  
Justice and Home Affairs (or 
LIBE Committee) announced  

that it would delay its vote on the proposed 
data protection Regulation until the end  
of May 2013. Despite this, the Committee 
remains optimistic that political agreement 
on the proposed Data Protection Regulation 
will be reached by June 2013, paving the 
way for the legislation to be passed before 
the next European elections in June 2014. 
The Committee has a significant task ahead 
of it — there are more than 3,000 proposed 
amendments for it to consider ahead of the 
vote.  
 
Meanwhile, the European Commission has 
reiterated its view that the Regulation must 
afford the same level of data protection as 
the current Directive (95/46/EC). EU Direc-
tor General for Justice, Françoise Le Bail, 
set out certain ‘red lines’ beyond which the 
Commission appears unwilling to negotiate. 
This may disappoint those hoping that an 
updated European data protection frame-
work would mean more flexibility and busi-
ness-friendly rules; at this stage it appears 
that there will be no loosening of the current 
restrictions. In particular, it appears unlikely 
that reduced obligations will apply to pseu-
donymous data, the definition of ‘personal 
data’ will remain intentionally broad, and 
data controllers will not be free to make 
their own decisions on issues such as the 
designation of their ‘main establishment’.  
 
Le Bail also reaffirmed the Commission’s 
emphasis on explicit consent, the right to  
be forgotten and data portability as key  
protections for data subjects. She noted  
that the protections of the Regulation  
must be offered to European citizens, rather  
than to EU residents. This is likely to be an 
unwelcome clarification for data controllers 
operating in the online space, who may  
be able to determine users’ location by  
IP address, but have no means to identify 
citizenship. 
 
While the Shadow Rapporteurs called for  
a risk-based approach, a better balance 
between administrative burdens and busi-
ness needs, and rules which are practical, 
useable and context-specific, it is clear  
that it is not only the Commission which 
envisages a tightening and strengthening  
of European data protection rules. In  
addressing the LIBE Committee on 20th 
March, the European Data Protection Su-
pervisor, Peter Hustinx, called for stronger 
rules to improve the level of data protection 
under Directive 95/46/EC, and otherwise 
echoed many of the Commission’s key 

messages. In particular, he expressed 
strong support for the explicit consent  
requirement and made plain that pseudony-
mous data and encrypted data are both 
personal data, and therefore subject to  
data protection laws.  
 
The Article 29 Working Party Chair,  
Jacob Kohnstamm, has also praised the 
Commission’s proposals. He was even 
more positive about Jan-Philipp Albrecht’s 
(LIBE Committee Rapporteur) proposals,  
in particular the diminution of the lead  
authority concept and the greater role  
proposed for the European Data Protection 
Board.  
 
Data controllers and processors can  
therefore anticipate the reality of an  
overall tightening of European data  
protection rules. The new Regulation will 
likely represent a shift in balance between 
controller and data subject, with increased 
rights and, perhaps more significantly,  
increased expectations from data subjects 
as to how their data will be used. The  
Commission has made clear that for the 
revised framework to be meaningful, it  
must be backed by sanctions and strong 
data protection authorities.  
 
The specifics of the Regulation still appear 
to be very much in flux, and the finer details 
of a number of key concepts could signifi-
cantly alter. Overall, however, the direction 
of travel seems clear. There appears to be 
firm political will for the Regulation to be 
adopted. Even if a consensus cannot be 
reached before the current presidency ex-
pires, it seems probable that the Regulation 
would be picked up by the next Parliamen-
tary mandate. Organisations need to watch 
this debate carefully, particularly during the 
next two months. 
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