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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE WHARF, INC.
t/a THE WHAREF,

BRW, INC.

t/a CAPTAIN WHITE SEAFOOD CITY,

and

SALT WATER SEAFOOD, INC.
t/a SALT WATER

Plaintiffs,
V.
THE DISTRICT OF COLUMBIA,

HOFFMAN-MADISON
WATERFRONT, LLC,

and

THE WHARF HORIZONTAL
REIT LEASEHOLDER, LLC,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N N N N

Case No: 1:15-cv-01198-CKK

FIRST AMENDED COMPLAINT

Plaintiffs, The Wharf, Inc., t/a The Wharf, (“The Wharf”), BRW, Inc., t/a Captain White
Seafood City (“Captain White”), and Salt Water Seafood, Inc., t/a Salt Water (“Salt Water”)
(collectively, “Plaintiffs”), who are tenants and operators of open air fish markets and a seafood

deli located on the Southwest Waterfront in the District of Columbia, bring this Complaint and

allege as follows:
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SUMMARY OF THE ACTION

1. This is an action to protect Plaintiffs, tenants of 1100 Maine Avenue, S.W., Washington,
D.C. 20024 (the “Municipal Fish Market”), against the destruction of their businesses by the
District of Columbia (the “District”); Hoffman-Madison Waterfront, LLC (“HMW”), the
developer with whom the District has partnered in the $2 billion redevelopment of the District’s
Southwest Waterfront; and Wharf Horizontal REIT Leaseholder LLC (“WHRL”), HMW’s
affiliated entity and alter ego to which the District assigned its rights as Plaintiffs’ landlord.

2. The District’s Municipal Fish Market is the country’s oldest open air fish market, which
first opened in 1805. Plaintiffs run three of the seafood businesses at the District’s Municipal
Fish Market and have long-term leases there. Plaintiffs’ original landlord was the District, but in
2014 the District assigned its rights to HMW/WHRL.

3. Plaintiffs’ rights under the leases conflicted with the District’s and with HMW/WHRL’s
development plans. As a result, the Defendants entered into a conspiracy to run the Plaintiffs out
of the fish market by destroying Plaintiffs’ businesses. Indeed, in a recent article in the
Washington Business Journal, HMW President Monty Hoffman stated that HMW, through the
Redevelopment Project, had “annexed” Plaintiffs’ leased property and described the various
actions Defendants planned to take under their redevelopment project. The proposed actions
constitute breaches of Plaintiffs’ leases.

4. Defendants’ conspiracy encompasses a pattern of egregious acts including harassment,
governmental overreach, continuous material breaches of Plaintiffs’ leases, and unjust attempts
to oust Plaintiffs from their leased property. On information and belief, this conspiracy was in

effect at all times relevant to this Complaint.
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5. The abuses began in 2011 when, over the objections of several neighborhood residents,
the District passed a law closing Water Street for the benefit of HMW’s development plan and to
the detriment of Plaintiffs.

6. Water Street was the primary access road to Plaintiffs’ leased property. The District’s
action eventually led to the actual removal of the primary access point for customers and
vendors, and eliminated a large amount of customer parking causing damage to Plaintiffs.

7. In 2012, at the request of the District, and to the benefit of the Redevelopment Project, a
nearly 100-year-old federal law was changed. The law, which previously required that
Plaintiffs’ leased property and the surrounding area be used exclusively as a fish market, was
changed to permit Plaintiffs’ leased property to operate for any uses as the Mayor of the District
may determine.

8. In April 2014, the District, possibly in an attempt to avoid the clear violation of the Fifth
Amendment’s Takings Clause that would flow from the steps necessary to destroy Plaintiffs’
businesses, assigned its rights as landlord to WHRL—the alter ego of HMW. HMW represented
to Plaintiffs that it controls WHRL to its benefit, WHRL has sent letters on HMW letterhead,
HMW has exercised control over the Municipal Fish Market, and HMW and WHRL have acted
as Plaintiffs’ landlord.'

9. Almost immediately after the assignment, HMW/WHRL began encroaching onto
Plaintiffs’ leased property, damaging the leased property, blocking various access points to, and

exits from, Plaintiffs’ leased property, and otherwise interfering with Plaintiffs’ businesses.

! Collectively HMW and WHRL are referred to herein as “HMW/WHRL” or the “Landlord.” Discovery will show
whether HMW and WHRL conspired to commit the illegal acts set for this Complaint, or whether HMW and
WHRL are simply one and the same, such that no conspiracy between these two entities was necessary. For the
purpose of this Complaint, and based on the representations of HMW to the Plaintiffs, HMW and WHRL are treated
as alter egos.
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10. When Plaintiffs voiced their objections to HMW/WHRL’s actions, HMW/WHRL
escalated its harassment of Plaintiffs. HMW/WHRL repeatedly closed the customer parking lot,
impermissibly constructed permanent structures on the “Common Area” designated under the
leases for Plaintiffs’ use, and attempted on multiple occasions to have Plaintiffs’ commercial and
private vehicles ticketed and towed from the Common Area parking lot.

11.  HMW/WHRL now plans to construct multiple additional structures on the Common Area
without Plaintiffs’ required consent and to Plaintiffs’ detriment.

12.  Further, HMW/WHRL is now attempting to terminate two of Plaintiffs’ leases for
pretextual reasons. Specifically, HMW/WHRL sent notices to The Wharf and Salt Water to
vacate the premises by July 31, 2015. In one case, HMW/WHRL claims that a valid lease does
not exist because HMW/WHRL cannot find a signed copy of a lease it expressly assumed from
the District only one year earlier. In another case, HMW/WHRL relies on alleged, but
immaterial, breaches by one of Plaintiffs’ businesses. The locations of The Wharf and Salt
Water would interfere most with HMW/WHRL’s planned redevelopment removing all doubt as
to why the Defendants want those Plaintiffs gone.

13. The actions of the District and HMW/WHRL have deterred Plaintiffs’ customers from
frequenting the Municipal Fish Market, threatened the financial viability of Plaintiffs’
businesses, and harmed Plaintiffs’ reputation in the community.

14. The District’s accommodations to HMW/WHRL and abandonment of its commitments to
Plaintiffs is particularly ironic here because of its storied history of failed urban development in

this very area, which displaced local businesses with historic ties to the community.
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15. This action is to save Plaintiffs’ businesses, to require that Defendants abide by the terms
of the leases, to return to the status quo under the leases, and to compensate Plaintiffs for
Defendants’ bad acts.

THE PARTIES

16.  Plaintiff The Wharf is a corporation organized and existing under the laws of the District
and transacting business in the District as an open air fish market and deli serving cooked
seafood at the Municipal Fish Market.

17.  Plaintiff Captain White is a corporation organized and existing under the laws of the
District and transacting business in the District as an open air fish market selling raw seafood
located at the Municipal Fish Market.

18.  Plaintiff Salt Water is a corporation organized and existing under the laws of the
Commonwealth of Virginia and transacting business in the District as an open air fish market
selling raw seafood located at the Municipal Fish Market.

19. Salt Water was formerly known as W.D., Inc., but changed its name in June 2014. Salt
Water and W.D., Inc. are the same entity.

20.  Defendant HMW is a joint venture between PN Hoffman & Associates and Madison-
Marquette existing under the laws of the District and transacting business in the District as the
developer selected for the Southwest Waterfront Redevelopment Project (“Redevelopment
Project”).

21.  Defendant WHRL is a limited liability company existing under the laws of Delaware and
transacting business in the District as the landlord of the Municipal Fish Market tenants.

22.  Based on the representations and actions of HMW/WHRL, WHRL and HMW are alter

egos each acting for the benefit of the other. For example:
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a. Lamont Hoffman is the Managing Member of HMW and the Co-President of
WHRL;
b. Upon information and belief, HMW and WHRL have overlapping corporate
officers;
c. HMW employees have represented that HMW and WHRL are one in the same;
d. HMW has held itself out as Plaintiffs’ landlord during several meetings with
Plaintiffs and other Municipal Fish Market tenants;
e. WHRL, when corresponding with Plaintiffs about their leases, uses HMW
letterhead;
f. HMW, in its court filings, indicates that it, rather than the putative landlord,
WHRL, is evicting Plaintiffs (Mot. to Dismiss, Dkt. 12 at 4);
g. HMW and WHRL share corporate offices at 690 Water Street in the District;
h. Upon information and belief, HMW and WHRL share a phone number; and
1. Upon information and belief, WHRL shares a website with HMW.
23.  All of WHRL’s actions relating to Plaintiffs’ leases are attributable to HMW and vice
versa.
24.  Defendant District of Columbia is a municipal corporation, which is the city government
of Washington, D.C. On information and belief, at all times relevant to the Complaint, the
District was conspiring with HMW/WHRL.

JURISDICTION AND VENUE

25. This Court has jurisdiction over the subject matter of this case pursuant to 28 U.S.C.

§ 1331 and 28 U.S.C. § 1367(a) because the events all occur based on the same events related to
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the land-use of the Municipal Fish Market, the surrounding property, and the adjacent
Redevelopment Project.

26. This Court has personal jurisdiction over all Defendants as all are located in the District.
27.  Venue is proper pursuant to 28 U.S.C. § 1391(b) because all Defendants’ principal places
of business are located in the District, a substantial part of the events giving rise to this action
occurred in the District, and the properties that are the subject of this action are located in the
District.

STATEMENT OF FACTS

28.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
Paragraphs 1-27 of this Complaint.

29.  The Municipal Fish Market, which has been in operation since 1805, is the oldest
operating retail fish market in the United States.

30. Starting in 1913, the United States mandated that the Municipal Fish Market, defined as
the water frontage on the Potomac River lying south of Water Street between 11" and 12™
Streets, be used as a fish market and be the exclusive location for the landing of fish and oysters
in the District.

31.  Despite the historic significance of the Municipal Fish Market, the District has a noted
history of harassment against the Municipal Fish Market tenants. Indeed, in 1988 and 1994, the
District was enjoined from harassing the tenants.

32. Congress mandated the District enter into 30-year leases with the leaseholders on the
Municipal Fish Market.

33.  Plaintiffs have operated businesses at the Municipal Fish Market for nearly 45 years.
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A. Plaintiffs’ Leases

34.  Plaintiffs’ businesses are owned and operated by members of the White family.

35.  The Wharf entered into the above-noted 30-year commercial lease agreement with the
District, acting on behalf of the United States of America, dated July 12, 2000. The lease grants
The Whart exclusive use of certain delineated water frontages, Lots 16, 17, 18, and 19 of the
Municipal Fish Market to run its businesses, as well as the right to access and use certain
common areas designated for the general use, convenience, and benefit of the commercial
tenants in the area and their customers on the Municipal Fish Market (e.g. restrooms, parking
areas, driveways, walkways, loading and unloading areas for deliveries) (the “Common Area”).
The Wharf Lease is attached hereto as Exhibit A.

36. All parties to this lease agreement understood that it was to run for a minimum term of 30
years. The parties made explicit statements to each other stating their intent that the lease term
would be at least 30 years; Congress’s initial instruction to the District required a term of 30
years, Pub. L. 105-277, 112 Stat. 2681-124-125 & H.R. 105-670 (attached hereto as Exhibit B);
and a proper reading of the lease confirms that the term is at least 30 years. To the extent the
lease is understood to have a different term that would reflect a mutual mistake.

37. Captain White entered into a 30-year commercial lease agreement with the District,
acting on behalf of the United States of America, dated July 12, 2000. The lease grants Captain
White exclusive use of certain delineated water frontages, Lots 7, 8, and 9 of the Municipal Fish
Market to run its businesses, as well as the right to access and use the Common Area. The
Captain White Lease is attached hereto as Exhibit C.

38.  All parties to this lease agreement understood that it was to run for a minimum term of 30

years. The parties made explicit statements to each other stating their intent that the lease term
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would be at least 30 years; Congress’s initial instruction to the District required a term of 30
years, Ex. B; and a proper reading of the lease confirms that the term is at least 30 years. To the
extent the lease is understood to have a different term that would reflect a mutual mistake.

39. The Whart and Captain White leases were renewals of leases with the District that had
been in place for over 40 years.

40. On March 20, 2014, Salt Water (then doing business as W.D., Inc.) acquired the assets
and assumed the lease of DNM Seafood, Inc. (“DNM?”), a business nearby The Wharf and
Captain White on the Municipal Fish Market, for over $1 million. The District was the landlord
at that time and consented to the assignment of the DNM lease to Salt Water. The Salt Water
lease grants Salt Water exclusive use of certain delineated water frontages, Lots 1, 2, 3, and 4 of
the Municipal Fish Market to run its businesses, as well as the right to access and use the
Common Area. The Salt Water Lease and Assignment is attached hereto as Exhibit D.

41.  DNM had previously acquired the lease from Pruitt’s Seafood, Inc. on June 30, 2005—a
transaction that was approved by the District.

42.  When the lease was acquired by W.D., Inc., now renamed Salt Water, a specific
provision of the lease assignment provided that “the expiration date of the Lease is March 15,
2044.” This provision can be found at paragraph 10 of the Assignment in Exhibit D.

43. Other adjacent fish markets, all of which are associated with the businesses Jessie Taylor
Seafood or Virgo Fish Market, operate on lots at the Municipal Fish Market and share access to
the Common Area with Plaintiffs.

44, Until April 23, 2014, the District was the Plaintiffs’ landlord under the above-described

leases. On that date, the District assigned the leases to HMW acting through WHRL.
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45. The District has never claimed to Plaintiffs that the leases were not valid or that they
expired on their own terms at any time through to the present. During the time when the District
was the landlord each party performed their basic obligations under the lease—Plaintiffs paid
rent and occupied the property without objection from the District.

46.  Also during this time period, Plaintiffs made several improvements to the Municipal Fish
Market property, including the removal of the old fish cleaning house, and paid for the
property’s maintenance.

B. The Redevelopment Project

47. In 2006, HMW, then doing business as Hoffman-Struever Waterfront, was selected by
the District as the primary developer for the District’s $2 billion Southwest Waterfront
Redevelopment Project. As part of the land disposition agreement facilitating the development,
the District of Columbia sold a large stretch of land along the Southwest Waterfront to HMW.
48.  Under the Redevelopment Project, HMW plans to construct numerous retail shops,
residential and office buildings, hotels, and parks along the approximately 27 acres of land
between the Municipal Fish Market and Fort McNair.

49.  Asdescribed above, on April 23, 2014, the District assigned the various Municipal Fish
Market leases, including Plaintiffs’ leases, to HMW, acting through WHRL, to facilitate the
Redevelopment Project.

50.  When HMW/WHRL accepted the assignment, the lease agreements that it assumed were
listed in appendix A to the assignment contract. The D.C. Landlord Assignment is attached
hereto as Exhibit E. On information and belief, HMW/WHRL had the opportunity to review the

leases that it agreed to assume before it accepted the assignment of the leases.
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51. Upon accepting assignment of the leases, HMW/WHRL did not notify any Plaintiff that it
believed their leases were invalid or had expired on their own terms.

52.  In fact, Plaintiffs first learned of the assignments when a dispute arose between Plaintiffs
and HMW/WHRL over construction that blocked access to the Municipal Fish Market.

53. By assigning the leases, the District evinced a belief that the leases were valid and had
not expired. HMW/WHRL also did not indicate any belief that the leases were expired or
invalid. Ex. E.

54. Upon accepting the assignment of the leases no party informed Plaintiffs that they should
cease paying rent because the leases were expired. Instead, Plaintiffs’ rent payments were
accepted as they always had been.

55. Subsequent to the assignment and prior to this litigation, HMW/WHRL acted as if the
leases were valid. HMW/WHRL made efforts to secure Tenant Committee approval for various
of its construction plans (but when it failed to secure such approval breached the leases as
described below). HMW/WHRL sent notices of alleged breaches of the lease agreements as
well—but the notices never contended that the allegedly breached leases were expired.

C. Water Street Closure

56.  For the entire time Plaintiffs and the other Municipal Fish Market tenants have operated
their businesses prior to the assignment of their leases from the District to HMW/WHRL, Water
Street has been open to the public and was a critical access point for customers and vendors.

57.  Prior to the assignment of Plaintiffs’ leases from the District to HMW/WHRL, the
Municipal Fish Market could be easily accessed by vehicular and pedestrian foot traffic via

Water Street.

11
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58. Customers arriving at the Municipal Fish Market by car (or other vehicle) could park
along Water Street while shopping at the Municipal Fish Market.
59.  Vendors, particularly those driving large delivery trucks, used Water Street to make

deliveries because a roundabout at the end of the street allowed the large trucks to turn around

easily.
60. In short, Water Street was critical to Plaintiffs’ businesses.
61.  Inaddition to the Water Street access point, Plaintiffs’ leases include a parking lot in

front of the businesses and overflow parking was available on weekends along eastbound Maine
Avenue to the north of Water Street.

62.  Plaintiffs entered into their long-term leases with the District with the expectation of
reasonable access by pedestrians and vehicular traffic.

63. Even in light of Water Street’s importance to Plaintiffs’ businesses, on January 28, 2011,
the Council of the District of Columbia began consideration of Bill 19-69, entitled the “Closing
of Water Street, S.0O. 10-15906 Act of 2011.”

64. On April 19, 2011, the Council of the District of Columbia Committee of the Whole
stated the Water Street closure was for the benefit of HMW/WHRL and would assist
HMW/WHRL to “facilitate necessary financing.” The Committee relied on testimony from
Lamont Hoffman, Chief Executive Officer of PN Hoffman, Inc., that the Water Street closure
would “eliminate as many contingent liabilities as possible as early in the process” which would
help “to obtain commitments from institutional investors and lenders.”

65. On June 7, 2011, the Council of the District of Columbia, over the objections of several

community members, passed Bill 19-69.
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66.  The Committee Report contemplates reasonable access for several nearby properties, but
it does not discuss similar access for the Municipal Fish Market.

67. In passing the bill, the Council of the District of Columbia stated that it deemed the
closure of Water Street to be “required for the redevelopment of the Southwest Waterfront,
pursuant to the Amended and Restated Land Disposition Agreement Between Hoffman-Struever
Waterfront L.L.C. and the District of Columbia . . ..”

68. The Mayor of the District signed Bill 19-69 on June 28, 2011 (at which point it became
Act 19-90), and the Congressional review period ended on August 17, 2011 (at which point it
became D.C. Law 19-19).

69. Water Street remained in public use, however, and Plaintiffs and their customers and
vendors continued to use Water Street, until May 2014 while the District finished closing its
Land Disposition Agreement with HMW/WHRL.

70.  From May 2014 through November 2014, HMW/WHRL periodically closed Water
Street, without notice to Plaintiffs, to carry out construction activities related to the
Redevelopment Project, severely restricting access to Plaintiffs’ leased property.

71.  In or around November 2014, HMW/WHRL dug an enormous hole where Water Street
used to be.

72. By closing Water Street, the primary entrance to the Municipal Fish Market was
eliminated.

73. Once Water Street was closed, the only point of access for vehicular traffic from the
north and east was eliminated and the only route vehicular traffic could take to reach the
Municipal Fish Market was eastbound on Maine Avenue. Vehicles travelling westbound on

Maine Avenue now have to take a complex, unmarked detour of approximately 1.2 miles.
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74. In connection with the closure of Water Street and the related construction, the sidewalk
along the south side of Maine Avenue was closed, which has impeded pedestrian access to the

Municipal Fish Market from the north and east.

75.  Inaddition, the Water Street closure eliminated the parking along eastbound Maine
Avenue.
76. Currently, Plaintiffs’ customers have limited access to the Municipal Fish Market using a

route that crosses the Redevelopment Project property, but Plaintiffs have no guarantee
HMW/WHRL will continue to allow this access point to be used for the Municipal Fish Market.
Based on HMW/WHRL’s actions to date, it is likely that HMW/WHRL will soon eliminate this
access point.

77.  Because of the closure of Water Street, several vendors have refused to deliver necessary
inventory and supplies to Plaintiffs, and common carriers have refused to deliver packages,
citing difficulty in reaching the property.

78.  Many of Plaintiffs’ customers have expressed that they go to Plaintiffs’ businesses less
frequently or not at all because of the difficulty in accessing the Municipal Fish Market.

79. The closure of Water Street and accompanying construction has caused foot traffic on the
Municipal Fish Market and Plaintiffs’ revenues to diminish significantly such that Plaintiffs may
have to close their businesses if such losses continue.

80.  Plaintiffs are unable to put their leased property to beneficial commercial use because the
street closure and construction facilitated by the street closure prevents customers from seeing or

entering the Municipal Fish Market and prevents suppliers from delivering necessary products.
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81.  In contrast to the great harm caused to Plaintiffs, HMW/WHRL was able to use the
closure of Water Street to secure financing for the Redevelopment Project to reap large profits

and further the District’s goal of redeveloping the waterfront.

D. Plaintiffs’ Rights Under Their Leases

82. Under the terms of each lease, Plaintiffs are entitled to exclusive use of certain water
frontages to operate open air fish markets and a seafood deli. Plaintiffs, along with various other
nearby businesses, also have the right to access and use the Common Area. Exs. A at § 9.A, C at
§9.A,Dat §9.A.

83.  Under the terms of each lease, the Landlord’s right to locate structures on the Common
Area does not vest until completing certain work specified therein.

84.  Even after the right vests, the Landlord may not locate any structures on the Common
Area without the approval of the Municipal Fish Market Tenant Committee (“Tenant
Committee”) and any structures may not materially interfere with access to the Common Area.
85. The Tenant Committee consists of Plaintiffs, two other open air fish markets operated as
Jessie Taylor Seafood, and a fish cleaning house operated as Virgo Fish Market.

86.  Plaintiffs’ leases provide that members of the Tenant Committee have voting power in
proportion to the total amount of linear footage that each controls at the Municipal Fish Market.
Decisions are reached by majority vote. Exs. A at §§ 1.M, 1.N, C at §§ 1.M, I.N, D at §§ 1.M,
I.N.

87.  Plaintiffs have a combined 52.81% voting power in the Tenant Committee. By virtue of
the linear footage controlled by Plaintiffs, The Wharf has 14.81% of the Tenant Committee
voting power, Captain White has 16.97%, and Salt Water has 21.03%. The remaining votes are

spread between Jessie Taylor Seafood and Virgo Fish Market.
15
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88.  With over half of the voting power in the Tenant Committee, at least one of the Plaintiffs
would have to vote in favor of building structures on the Common Area for such an act to be
valid under the leases.

89.  The Landlord’s work specified in the leases has not been completed and the Tenant
Committee has not approved the location of any structures on the Common Area, therefore the
Landlord’s right to place structures on the Common Area has not vested.

90. Each of Plaintiffs’ leases also provide, “[a]s long as [Plaintiff] is not in default under this
Lease, [Plaintiff] may peaceably and quietly enjoy the Premises for the Term without hindrance,
ejection or molestation by Landlord or anyone claiming or acting by or through Landlord.” Exs.
Aat§29,Cat§29,Dat § 29.

E. Actual and Planned Breaches of Plaintiffs’ Leases

i.  HMW Moved a Fence to Block Access to the Municipal Fish Market

91.  Notwithstanding Plaintiffs’ rights under their leases, HMW/WHRL has repeatedly
encroached onto the Common Area, located structures thereon, materially interfered with
Plaintiffs’ access to the Common Area, and otherwise interfered with Plaintiffs’ right to quiet
enjoyment guaranteed under the lease.

92. The first of these breaches happened in May 2014—shortly after HMW/WHRL assumed
the Municipal Fish Market leases from the District—when HMW/WHRL constructed a fence on
the Common Area, which blocked an entrance/exit to/from the Municipal Fish Market necessary
for Plaintiffs’ businesses.

93. The fence was moved to unblock the entrance/exit.

94. HMW/WHRL moved the fence back.

16
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95.  Eventually the fence was removed again to unblock access, possibly by customers
desiring access to the Municipal Fish Market.

96.  After this incident, HMW/WHRL requested a meeting to discuss accommodation of the
Redevelopment Project.

1i.  First Meeting to Discuss Breach of Leases and Construction Plans

97. On or about May 15, 2014, Plaintiffs, the other members of the Tenant Committee,
HMW/WHRL, and the District met to discuss the Redevelopment Project, the plans for
construction, and how those plans affected Plaintiffs’ leases. Neither the District nor
HMW/WHRL indicated at this meeting that they believed that Plaintiffs’ leases were expired or
invalid.

98.  During the meeting, HMW/WHRL presented plans for the Redevelopment Project, which
the District supported.

99. These plans, which were dated September 27, 2013—Ilong before HMW/WHRL became
Plaintiffs’ landlord—included drawings for at least three large buildings to be located on
Plaintiffs’ designated Common Area. At the same time, HMW/WHRL turned over other plans,
dated January 6, 2011, showing sketches of encroaching buildings.

100. Plaintiffs, as well as each of the other members of the Tenant Committee objected to the
large-scale encroachment onto the Common Area, which would violate their respective leases.
101. HMW/WHRL agreed to consider changing construction plans to reduce the
encroachment on the Common Area and to address the parking and access issues. HMW/WHRL
also agreed to work with Plaintiffs to determine the most convenient times for certain
construction activities that would impact the Municipal Fish Market and proposed revising

Plaintiffs’ leases given the Redevelopment Project.
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102.  Despite the assurances, HMW/WHRL never formally proposed lease revisions and
continued to encroach Plaintiffs’ Common Area including periodically closing Water Street
without notice to Plaintiffs.

iii.  Second Meeting to Discuss Breach of Lease and Construction Plans

103.  On August 5, 2014, a second meeting was held to discuss construction plans and the
continuing impact on the Municipal Fish Market.

104. At this meeting, HMW/WHRL presented revised plans, which still showed proposed
buildings to be constructed in the Common Area.

105.  Once again, Plaintiffs and the other Tenant Committee members objected to the plans
because the planned location of the buildings would violate their leases and encroach onto the
Common Area.

106. At this meeting, HMW/WHRL again proposed to send modifications to Plaintiffs’ leases
to accommodate the construction. HMW/WHRL did not claim that it believed that Plaintiffs’
leases were invalid or expired. However, HMW/WHRL never proposed the lease modifications.

1v. Third Meeting to Discuss Breach of Lease and Construction Plans

107.  On September 5, 2014, Plaintiffs, other Tenant Committee members, and HMW/WHRL
met again to discuss HMW/WHRL’s construction plans and the impact to access to the
Municipal Fish Market. At the meeting, HMW/WHRL presented further revised construction
plans. HMW/WHRL did not claim that Plaintiffs’ leases were invalid or expired at this meeting.
108. Phase I of these plans—which had apparently already commenced—showed that
HMW/WHRL planned to remove the roundabout at the end of Water Street, but that Water

Street would remain open with one lane in each direction until September 2014. Phase I called
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for expanded customer parking for the Municipal Fish Market, but such parking never
materialized.

109. Phase II of the plans, which was to run until November 2014, showed that HMW/WHRL
would move Water Street to the south of its location on the Phase I drawings, but would provide
even more parking than proposed in Phase I. As with Phase I, the expanded parking never
materialized and no new Water Street was ever created.

110.  Phase III, which was to start in November 2014 and be the configuration of the Municipal
Fish Market until HMW/WHRL completed construction in 2017, showed a greatly expanded
parking lot, and ample access from Maine Avenue.

111.  As with Phases I and II, the benefits to the Municipal Fish Market never materialized,
and Plaintiffs have been left with reduced parking and significantly impaired access.

112.  HMW/WHRL also informed Plaintiffs and other Tenant Committee members that it
planned to dig a large hole in the Common Area that would impede the flow of traffic on the
Municipal Fish Market.

113. HMW/WHRL represented that the hole would remain in place for approximately a week.
114.  Plaintiffs and other Tenant Committee members objected to HMW’s plans to dig the hole
on the Common Area.

115. The revised plans still showed proposed buildings to be constructed in the Common Area.
Once again, Plaintiffs and the other Tenant Committee members objected to the plans because
the planned location of the buildings would violate their leases and encroach onto the Common
Area. HMW/WHRL did not respond to these concerns with any claim that the leases were

invalid or expired.
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116. Despite HMW/WHRL’s knowledge that the Tenant Committee objected to
encroachments onto the Common Area, HMW/WHRL continued to willfully breach Plaintiffs’
leases.

F. Continued Breaches and Harassment

117.  In the months following the third meeting, HMW/WHRL deterred access to the
Municipal Fish Market by repeatedly changing vehicular traffic patterns and blocking pedestrian
foot traffic with fences.

118.  The fences also gave the appearance that the Municipal Fish Market was not open, which
further deterred customers.

119.  On December 8, 2014, HMW/WHRL blocked a large portion of the Municipal Fish
Market parking lot.

120.  Shortly thereafter, some of Plaintiffs’ vendors began refusing to deliver product to the
Municipal Fish Market citing difficulty in reaching the storefronts. Because of the perishable
nature of seafood, consistent deliveries are extremely important to the viability of Plaintiffs’
businesses.

121. In February 2015, HMW/WHRL extended a formerly public sidewalk that ran along the
south side of Maine Avenue so that it encroached on the designated Common Area without
consent from Plaintiffs or the Tenant Committee.

122.  This resulted in the Municipal Fish Market parking spaces being moved farther onto the
Common Area, leaving less Common Area space for other business activities.

123.  In April 2015, without notice to Plaintiffs or approval from the Tenant Committee,
HMW/WHRL dug the large hole on the Common Area that Plaintiffs had previously objected to.

This restricted the flow of traffic at the Municipal Fish Market, caused extreme traffic
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congestion, and significantly reduced the number of customers that frequented Plaintiffs’
businesses.

124.  Upon information and belief, in May 2015, HMW/WHRL listed on Google Maps that the
Municipal Fish Market was “permanently closed” as a result of the Redevelopment Project. The
listing has resulted in numerous calls to Plaintiffs inquiring about the continued operation of the
Municipal Fish Market and undoubtedly caused Plaintiffs to lose customers.

125.  InJune 2015, HMW/WHRL sent notice that it planned to install permanent bollards on
the Common Area in front of Plaintiffs’ leased water frontages. Plaintiffs objected to the
installation.

126.  Once again, neither Plaintiffs nor the Tenant Committee approved this plan.

127. Nonetheless, HMW/WHRL installed the bollards on the Common Area in front of
Plaintiffs’ businesses.

128. In and around June 2015, HMW/WHRL installed signs stating Municipal Fish Market
customers had only 60 minutes to park before being towed. This is in clear contravention of
Plaintiffs’ leases, which give the Tenant Committee the authority to regulate Municipal Fish
Market parking. Exs. A at § 9.B, Cat § 9.B, D at § 9.B. Plaintiffs did not adopt any rules
regarding length of time customers could park in the Municipal Fish Market parking lot.

129.  On June 25, 2015 and July 7, 2015, HMW/WHRL'’s construction workers used numerous
of the already reduced number of customer parking spaces at the Municipal Fish Market to park
while they worked at the Redevelopment Project. This left fewer parking spaces for Municipal
Fish Market customers.

130.  Also on July 7, 2015, Bob Rubenkonig, a project manager of the Redevelopment Project,

instructed the police to ticket and tow Plaintiffs’ commercial and private use vehicles from the
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Municipal Fish Market parking lot because HMW/WHRL was the “owner” of the Municipal
Fish Market, and Plaintiffs’ vehicles were parked on private property without permission.

131. Rubenkonig’s attempted control over the Municipal Fish Market parking lot is in clear
breach of Plaintiffs’ leases, which give the Tenant Committee the authority to regulate the
Municipal Fish Market parking lot.

132. Al of these breaches of Plaintiffs’ right to quiet enjoyment guaranteed under the leases
and incidences of harassment have caused irreparable harm and continued losses will force them
out of business.

G. HMW’s Attempted Lease Terminations and Notices to Vacate

133. Notwithstanding the litany of breaches described above, HMW/WHRL, without any

basis, has sent two letters purporting to evict Plaintiffs. Neither letter claims that Plaintiffs’

leases are expired.

134.  On March 25, 2015, Mark Dorigan of HMW sent Salt Water a letter questioning the
construction of a small shed housing boilers used to power the cookers on one of Salt Water’s
barges. The letter nowhere indicates that Salt Water’s lease is expired.

135.  Dorigan alleged that Salt Water was performing construction on one of its barges for
which it had not obtained required permits or landlord’s approval.

136. The Salt Water barge at issue replaced a similar barge operated by Salt Water’s
predecessors Pruitt’s and DNM. The replacement of the barge and related construction was
addressed in Salt Water’s purchase agreement, which was approved by then landlord, the
District, in connection with the assignment of the lease from DNM to Salt Water (then doing

business as W.D., Inc.).
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137. The new Salt Water barge contained the same equipment, including cookers and boilers
that Salt Water’s predecessor operated and that Salt Water will operate in the same manner.

138.  Before construction, Salt Water consulted with a permitting expert who advised that no
permits were required. Because the boilers were a necessary component to operate the cookers,
Salt Water reasonably believed that no additional permits were required for the small shed
housing the boilers.

139.  When HMW/WHRL indicated that it believed permits were required, Salt Walter secured
such permits.

140. Dorigan also wrongly asserted that the Salt Water lease was breached because the
construction extended into Space 1 of the Municipal Fish Market, and any construction
extending into that site required approval.

141. Salt Water’s construction, however, was more than 28 feet from the Space 1 property
line, so it did not violate the lease.

142.  Salt Water responded to Dorigan explaining that the construction did not violate the lease
and that it complies with all applicable federal and building codes.

143.  On April 20, 2015, HMW/WHRL'’s counsel sent a Lease Default Notice to Salt Water for
alleged violations of the lease for failure to obtain necessary construction permits.

144. The April 20, 2015 letter does not claim that the lease agreement is invalid or expired.
145. Instead, the notice explained that the alleged breach must be cured—by obtaining
appropriate construction permits and getting HMW’s consent—within 30 days or HMW could

terminate the lease.
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146. Salt Water was not in default of its lease. However, on May 14, 2015, in an effort to
avoid further harassment by HMW/WHRL, Salt Water responded through its counsel requesting
approval for the construction and enclosing a construction permit application.

147. In the alternative, Salt Water requested HMW/WHRL forbear from taking further actions
in order to resolve the situation.

148. HMW/WHRL did not respond to this letter. HMW/WHRL did not indicate how this
breach caused it material harm and still has not explained how this breach causes it material
harm. HMW/WHRUL'’s failure to demonstrate that the breach was in any way material precludes
it from terminating the lease based upon this alleged minor breach.

149. Regardless, while awaiting response and out of an abundance of caution, Salt Water
obtained a construction permit for the shed from the District. Salt Water, through its counsel,
sent HMW/WHRL’s counsel a copy of the approved construction permit.

150. Notwithstanding receipt of the construction permit, HMW/WHRL sent Salt Water a
termination letter instructing it to vacate by July 31, 2015. This letter also did not claim that Salt
Water’s lease was invalid or expired.

151. Even if Salt Water was in technical breach of its lease, which it was not, the breach was
immaterial such that it cannot be the basis for termination. The alleged minor breach caused no
harm to HMW/WHRL or the Municipal Fish Market; Salt Water attempted to cure any alleged
breach by obtaining the construction permit from the District and requested consent from
HMW/WHRL; HMW/WHRL waived its rights by not responding; and termination of the lease
for such a minor issue would be tantamount to a forfeiture, which is “abhorred” under District of

Columbia law.
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152. HMW/WHRL also sent a notice to vacate to The Wharf apparently based on the fact that
HMW/WHRL alleges it has not seen a signed copy of the lease.

153. HMW/WHRL advances this claim despite agreeing to assume this exact lease from the

District only one year earlier. Ex. E at Ex. A.

154. HMW/WHRL did not inform Plaintiffs that it believed that The Wharf lease was expired.
155.  The Wharf notice to vacate was sent even in light of Plaintiffs’ presence on the Municipal
Fish Market for over 44 years, timely rent payments under the current leases for nearly 15 years,
and HMW/WHRL accepting an assignment of all the Municipal Fish Market tenant leases from
the District that explicitly included this lease agreement.

156. The notices to vacate also unconscionably attempt to sensationalize an incident of a child
falling off one of Plaintiffs’ barges into the water to prove that Plaintiffs’ barges are unsafe.
However, based on news reports, this incident did not occur at one of Plaintiffs’ barges but at
one of the Jessie Taylor Seafood businesses, and also involved the child falling into the water
from the land, not off of a barge.

157.  Upon information and belief, Plaintiffs have maliciously attempted to cause the harbor
police to further investigate this incident as retaliation for the filing of this lawsuit. In fact,
HMW/WHRL has further escalated its harassment of Plaintiffs subsequent to filing of this
lawsuit through actions like this one. Conduct such as this is continuing the irreparable harm to
Plaintiffs.

158.  Due to the baseless attempts to oust Plaintiffs from the Municipal Fish Market, Plaintiffs
have suffered reputational harm, financial loss, and irreparable harm in their businesses.

159. If HMW/WHRL is allowed to continue its eviction process, Plaintiffs will be irreparably

harmed because their businesses will have to close.
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160. Similarly, if HMW/WHRL’s harassment consisting of numerous breaches of the various
lease provisions is not stopped, the very existence of Plaintiffs’ business is threatened.
COUNT 1

FIFTH AMENDMENT TAKING
(AGAINST DEFENDANT DISTRICT OF COLUMBIA)

161. Plaintiffs re-allege and incorporate by reference the allegations contained in Paragraphs
1-160 of this Complaint.

162. D.C. Law 19-19 entitled the Closing of Water Street, S.O. 10-15906 Act of 2011 is
unconstitutional because it violates the Takings Clause of the Fifth Amendment of the United
States Constitution by impairing access to Plaintiffs’ leased property for public use without
providing just compensation to Plaintiffs.

163. The permanent closing of Water Street in early 2015 has impaired direct vehicular access
to the Municipal Fish Market, impeded vendor deliveries, eliminated customer parking, and
caused some common carrier packages to go undelivered.

164. Because of these difficulties, Plaintiffs are unable to put their leased property to
beneficial commercial use causing irreparable harm to Plaintiffs’ businesses.

165. The Water Street closure also interferes with Plaintiffs’ well-known investment-backed
expectations.

166. For example, the District—fully aware of the use and necessity of Water Street to the
Plaintiffs’ businesses—entered into 30-year leases for two of the properties in the year 2000 with
Plaintiffs. Plaintiffs also invested in improvements to the properties on the expectation of
continued reasonable customer and vendor access to the Municipal Fish Market. And, Plaintiffs
assumed the lease of a third business on the Municipal Fish Market for over $1 million based on

the same expectation.
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167. Despite the impairment of access to the property, Plaintiffs have not received or been
offered compensation or any other remedial measures by the District.
168. Any state remedies for this taking are unavailable, inadequate, or futile.

COUNT II

DECLARATORY JUDGMENT
(AGAINST HMW & WHRL)

169. Plaintiffs re-allege and incorporate by reference the allegations contained in Paragraphs
1-168 of this Complaint.

170.  Plaintiffs’ leases unequivocally prohibit HMW/WHRL from locating any structures on
the Municipal Fish Market before they have completed the required renovations and obtained
consent from the Tenant Committee.

171.  Neither Plaintiffs nor the Tenant Committee have consented to any of HMW’s
construction that has taken place on the Municipal Fish Market, nor has HMW/WHRL
completed the required renovations to trigger the right for the landlord to request that the Tenant
Committee agree to its Common Area construction.

172.  HMW/WHRL continues to carry out construction on the Common Area in order to
benefit the Redevelopment Project.

173. HMW/WHRL’s unauthorized Municipal Fish Market construction and other
encroachments have interfered with Plaintiffs’ businesses and quiet enjoyment of the leased
Municipal Fish Market property.

174. In addition, HMW/WHRL has asserted that one of Plaintiffs’ leases does not exist and
that another of Plaintiffs’ leases is in default.

175.  As such, justiciable controversies between the parties exist as to whether HMW can

ignore the Plaintiffs’ lease provisions to conduct unauthorized construction and otherwise
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encroach on the Municipal Fish Market, whether HMW can eliminate reasonable access to the

Municipal Fish Market, whether the Salt Water lease is in default, and whether The Wharf lease

1s valid and enforceable.

176. Plaintiffs ask the Court to declare that:

(1) HMW is required to carry out its obligations under its leases, including but not

)

3)

4

)
(6)

(7

limited to, getting approval from the Tenant Committee and performing certain
renovation work before locating any structures on the Municipal Fish Market
Common Area;

HMW violated Plaintiffs’ quiet enjoyment of the Municipal Fish Market when it
located structures on the Common Area without Tenant Committee approval and
before renovation work was completed,

HMW violated Plaintiffs’ right to quiet enjoyment of the leases when it took
repeated actions to interfere with Plaintiffs’ businesses and harass Plaintiffs;
HMW?’s planned future construction on the Municipal Fish Market will violate
Plaintiffs’ leases;

The Wharf’s lease is valid and enforceable;

Salt Water has not materially breached its lease and may open the business located
on the barge in Lot 2; and

Plaintiffs are entitled to reasonable access for customers, vendors, and employees to

the Municipal Fish Market.
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COUNT 111
BREACH OF LEASE—SPECIFIC PERFORMANCE & INJUNCTIVE RELIEF
(AGAINST HMW & WHRL)

177.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
Paragraphs 1- 176 of this Complaint.

178.  Plaintiffs and the District entered into valid and enforceable lease agreements for certain
property on the Municipal Fish Market.

179.  Plaintiffs’ leases remain valid, and the earliest any of Plaintiffs’ leases expires is 2030.
180. The District assigned the leases to HMW, acting through WHRL, on April 23, 2014.
HMW represented to Plaintiffs that HMW was Plaintiffs’ Landlord.

181. The leases guarantee Plaintiffs the right to quiet enjoyment of the demised premises on
the Municipal Fish Market and prohibit the Landlord from locating any structures on the
Common Area without consent from the Tenant Committee after completing its required
renovations.

182. HMW/WHRL has breached these lease terms by making repeated and disruptive
encroachments onto the Common Area for the benefit the Redevelopment Project and engaging
in a pattern of harassment against Plaintiffs in violation of their leases.

183. If HMW/WHRL continues with its redevelopment plans, it will violate Plaintiffs’ lease
terms by constructing permanent structures on the Municipal Fish Market, blocking customers’
foot and vehicular traffic to Plaintiffs’ businesses, impeding access by vendors, and causing
continued financial harm to Plaintiffs.

184.  The steps HMW/WHRL has taken to carry out its Redevelopment Project in
contravention of the leases has caused Plaintiffs severe financial impact and irreparable harm. It

has also harmed the goodwill, reputation, and existing customer base that Plaintiffs have
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developed in the community over several decades. If Defendants’ overreaches continue, the
Municipal Fish Market, which has been in operation in the District since 1805, will be decimated
along with Plaintiffs’ businesses and their valuable property rights.
185.  Plaintiffs have a specific interest in the specific property at issue. They have made
improvements to the property and the goodwill associated with their businesses is associated
with their location and property. In addition, Plaintiffs’ businesses use special and unique
equipment that was made to operate at this specific location.
186. Because no adequate remedy at law exists to address HMW/WHRL’s breaches and its
continued attempts to carry out its plans for the Redevelopment Project in violation of Plaintiffs’
leases, Plaintiffs respectfully ask the Court to require HMW/WHRL to specifically perform its
requirements under Plaintiffs’ leases to provide Plaintiffs with quiet enjoyment of the Municipal
Fish Market and permanently enjoin HMW/WHRL, while Plaintiffs’ leases are in effect, from
taking any steps to carry out the Redevelopment Project to the extent that such actions:

a. Infringe on Plaintiffs’ rights under the leases without approval of the Tenant Committee;

b. Alter, modify, or block any entrances to or exits from the Municipal Fish Market;

c. Alter, modify, or block any pedestrian or vehicular traffic to the Municipal Fish Market

and Plaintiffs’ leased lots; and

d. Alter, modity, or block any customer or employee parking locations.
187. In addition, no adequate remedy at law exists which could address HMW/WHRL’s
eviction of Plaintiffs. Thus, Plaintiffs respectfully ask the Court to enjoin HMW/WHRL’s
attempts to evict Plaintiffs.
188. No adequate remedy at law exists which could address HMW/WHRL’s elimination of

access to the Municipal Fish Market. Thus, Plaintiffs respectfully request the Court to grant it an
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easement or other form of permanent access for its customers, vendors, employees, or other
persons desiring to visit the Municipal Fish Market.
189.  The equities and public interest overwhelmingly favor the issuance of this injunction as
District law strongly favors upholding a person’s valuable property rights as well as enforcing
contractual obligations. The original parties to the lease agreements were a municipality and
commercial entities that negotiated the leases at arm’s length and with full knowledge of the
terms thereof. In such situations involving sophisticated parties, the courts have an even greater
interest in enforcing provisions agreed to between the parties. Consequently, by issuing the
injunction, the Court will be ensuring that HMW/WHRL will continue to honor the contractual
obligations it voluntarily assumed from the District.
190. To allow otherwise would be giving permission to HMW/WHRL to willfully and
intentionally breach their contractual obligations, trample over Plaintiffs’ valuable property
rights, and destroy Plaintiffs’ businesses at the Municipal Fish Market so HMW/WHRL can reap
windfall profits at the expense of Plaintiffs and its customers.
191.  Finally, by issuing the injunction, the Court will not be indefinitely precluding
HMW/WHRL from constructing their redevelopment. Instead, it will simply be requiring
HMW/WHRL to abide by the terms of the leases it voluntarily assumed until the term of the
leases expires or until such time as it receives consent from the Tenant Committee.

COUNT IV

BREACH OF LEASE—DAMAGES
(AGAINST HMW & WHRL)

192. Plaintiffs re-allege and incorporate by reference the allegations contained in Paragraphs

1-191 of this Complaint.
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193.  Plaintiffs and the District entered into valid and enforceable lease agreements for certain
property on the Municipal Fish Market.

194.  Plaintiffs’ leases remain valid, and the earliest any of Plaintiffs’ leases expires is 2030.
195. The District assigned the leases to HMW, acting through WHRL, on April 23, 2014.
196. HMW/WHRL’s repeated unauthorized encroachments onto the Municipal Fish Market
have breached the clear lease terms contained in Plaintiffs’ leases.

197.  All of HMW/WHRL’s breaches occurring after May 2014 were intentional as Plaintiffs
made HMW/WHRL explicitly aware that they objected to encroachments onto the Common
Area and their designated lots.

198. As aresult of these breaches, Plaintiffs have suffered and will continue to suffer direct
damages in an amount to be proven at trial.

199. In addition to direct damages, the goodwill, reputation, and existing customer base that
Plaintiffs have developed in the community over the last several decades have been damaged and
will continue to be damaged by HMW/WHRL’s willful misconduct, and Plaintiffs’ businesses
have suffered and will continue to suffer immense financial harm in an amount to be proven at

trial.

COUNT V
BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING
(AGAINST HMW & WHRL)

200. Plaintiffs re-allege and incorporate by reference the allegations contained in Paragraphs
1-199 of this Complaint.

201. Plaintiffs’ leases, like all contracts, imply a covenant of good faith and fair dealing.
202. By repeatedly encroaching on the Municipal Fish Market over Plaintiffs’ objections,

engaging in a pattern of harassment of Plaintiffs, and willfully breaching the express lease terms,
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HMW/WHRL has failed to comply with the substance of the obligations imposed and implied by
the leases, including the implied covenant of good faith and fair dealing.
203. HMW/WHRL, by engaging in this conduct, has evaded the spirit of the leases, willfully
rendered imperfect performance, and interfered with the Plaintiffs’ performance.
204. All of HMW/WHRL’s breaches of the implied covenant of good faith and fair dealing
occurring after May 2014 were intentional as Plaintiffs made HMW/WHRL explicitly aware that
it objected to encroachments onto the Common Area and its designated lots and objected to
being subject to harassment in running their businesses.
205. As aresult of the breaches of the implied covenant of good faith and fair dealing,
Plaintiffs have suffered and will continue to suffer direct damages in an amount to be proven at
trial.
206. In addition to direct damages, the goodwill, reputation, and existing customer base that
Plaintiffs have developed in the community over the last several decades have been damaged and
will continue to be destroyed by HMW/WHRL’s willful breaches of the implied covenant of
good faith and fair dealing, and Plaintiffs’ businesses have suffered and will continue to suffer
immense financial harm in an amount to be proven at trial.

COUNT VI

TRESPASS AND CONVERSION
(AGAINST HMW & WHRL)

207. Plaintiffs re-allege and incorporate by reference the allegations contained in Paragraphs
1-206 of this Complaint.
208. Plaintiffs have a possessory interest in their respective designated leased lots and the

Common Area on the Municipal Fish Market.
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HMW/WHRL has made repeated and disruptive encroachments onto the Municipal Fish

Market to perform construction activities and harass Plaintiffs for the benefit the Redevelopment

Project in violation of Plaintiffs’ possessory interest of the Municipal Fish Market.

210.

211.

®

For example, HMW/WHRL has:
Moved a fence onto the Common Area, blocking an entrance to and exit from the
Municipal Fish Market;
Repeatedly blocked or altered pedestrian foot traffic routes;
Entered the Municipal Fish Market parking lot to “cone off” sections for itself;
Impeded Plaintiffs’ vendor deliveries by constantly changing the routes for vehicular
traffic and blocked such routes entirely;
Moved a public sidewalk onto the Common area and moved a parking lot abutting the
sidewalk farther onto the Municipal Fish Market;
Dug a large hole on the Common Area blocking foot and vehicular traffic;
Constructed bollards blocking the walkways in front of Plaintiffs’ businesses;
Used numerous of the Municipal Fish Market customer parking spaces for construction

worker parking; and

. Attempted to have the police ticket and tow Plaintiffs’ private and commercial vehicles

from the Municipal Fish Market parking lot.

These encroachments resulted in HMW/WHRL wrongfully exercising ownership,

dominion, and control over portions of the Municipal Fish Market.

212.

In addition, HMW/WHRL has threatened to terminate Plaintiffs’ leases and to enter the

Municipal Fish Market to repossess the property.
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213. The damage for these trespasses and conversions will be in an amount to be proven at
trial.
214. In addition, because HMW/WHRL’s conduct has been outrageous and malicious,
wanton, reckless, or in willful disregard for Plaintiffs’ rights in trespassing on and converting
Plaintiffs’ leased property, Plaintiffs are entitled to punitive damages in an amount to be
determined at trial, and attorneys’ fees.

COUNT VII

NUISANCE
(AGAINST HMW & WHRL)

215. Plaintiffs re-allege and incorporate by reference the allegations contained in Paragraphs
1-214 of this Complaint.

216. In addition to the physical encroachments of the Municipal Fish Market and the activities
that took place on such premises, HMW/WHRL has conducted off-site, but nearby, activities that
have interfered with Plaintiffs’ private use and enjoyment of their leased property.

217. In particular, HMW/WHRL has closed reasonable to access to the Municipal Fish Market
by repeatedly closing Water Street during the summer of 2014 without notice to Plaintiffs and
closing it permanently later in the year.

218. HMW/WHRL’s closure of Water Street interferes with Plaintiffs’ quiet enjoyment of the
Municipal Fish Market and its ability to operate its businesses.

219. Plaintiffs are entitled to damages caused by HMW/WHRL’s nuisance in an amount to be
proven at trial.

220. In addition, because HMW/WHRL’s conduct has been outrageous and malicious,

wanton, reckless, or in willful disregard for Plaintiffs’ rights in creating nuisances interfering
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with Plaintiffs’ use of their leased property, Plaintiffs are entitled to punitive damages in an
amount to be determined at trial, and attorneys’ fees.

COUNT VIII
TORTIOUS INTERFERENCE WITH PROSPECTIVE BUSINESS ADVANTAGE
(AGAINST HMW & WHRL)

221. Plaintiffs re-allege and incorporate by reference the allegations contained in Paragraphs
1-220 of this Complaint.

222. For many years, Plaintiffs have operated open air fish markets on the Municipal Fish
Market and have had many customers due to Plaintiffs’ high-quality products for sale, easy
customer and vendor access to the Municipal Fish Market, and convenient parking nearby the
Municipal Fish Market.

223. Plaintiffs expect that these customers will return to shop at Plaintiffs’ storefronts on the
Municipal Fish Market if these features remain available.

224, HMW/WHRL, as Plaintiffs’ Landlord and neighbor, is aware that Plaintiffs rely on
pedestrian and vehicular traffic on the Municipal Fish Market.

225. HMW/WHRL’s intentional actions in encroaching onto the property, breaching
Plaintiffs’ leases, blocking customer access and parking, harassing Plaintiffs and their
prospective customers, and attempting to evict two Plaintiffs have interfered with Plaintiffs’
expectation of a business relationship with future customers.

226. In addition to breaching the lease agreements, these same actions, separate and apart from
any rights under the lease agreements, have interfered with Plaintiffs’ expectation of a business
relationship with future customers.

227. HMW/WHRL'’s actions have caused customers to stop coming to the Municipal Fish

Market and have damaged Plaintiffs’ businesses.
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228. Plaintiffs are entitled to damages caused by HMW/WHRL’s tortious interference with
Plaintiffs’ prospective customer relationships in an amount to be proved at trial.
229.  In addition, because HMW/WHRL’s conduct has been outrageous and malicious,
wanton, reckless, or in willful disregard for Plaintiffs’ rights in tortiously interfering with
Plaintiffs’ potential customers, Plaintiffs are entitled to punitive damages in an amount to be
proven at trial and attorneys’ fees.

COUNT IX

UNJUST ENRICHMENT
(AGAINST HMW & WHRL)

230. Plaintiffs re-allege and incorporate by reference the allegations contained in Paragraphs
1-229 of this Complaint.

231. HMW/WHRL received and will continue to receive an undeserved benefit to the
Redevelopment Project through their repeated and planned encroachments and construction on
the Municipal Fish Market.

232. The encroachments and construction are in contravention of the lease terms, diminish
Plaintiffs’ property rights, and damage Plaintiffs’ businesses.

233. Itis inequitable to allow HMW/WHRL to take Plaintiffs’ property rights and violate the
lease terms to obtain benefits for themselves, without compensating Plaintiffs for such benefits.
234. By encroaching onto the Municipal Fish Market, HMW/WHRL is moving forward with
their development project in direct contravention to Plaintiffs’ leases.

235. HMW/WHRL stands to gain enormous windfall profits as a result of their breaches of
Plaintiffs’ leases.

236.  As such, Plaintiffs are entitled to recover damages tied to HMW/WHRL’s taking of its

valuable property rights in an amount to be proved at trial.
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237. In addition, because HMW/WHRL’s conduct has been outrageous and malicious,
wanton, reckless, or in willful disregard for Plaintiffs’ rights in obtaining unjust enrichment,
Plaintiffs are entitled to punitive damages in an amount to be determined at trial, and attorneys’
fees.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that the Court: (1) order the District to pay
just compensation to Plaintiffs for the closure of Water Street or reopen Water Street or other
equivalent access point to the Municipal Fish Market as requested in Count I; (2) order the
declaratory relief sought in Count II; (3) award the injunctive relief sought in Count III; and (4)
award damages to Plaintiffs as requested in Counts IV through IX, along with prejudgment and
post-judgment interest and attorneys’ fees. Plaintiffs also respectfully request any other relief
which the Court deems is proper and just.

JURY DEMAND

Plaintiffs respectfully request a jury trial for the appropriate claims for which a jury is
permissible.
Dated: August 12, 2015 Respectfully submitted,

/s/Wendell L. Taylor
Wendell L. Taylor, DC Bar No. 973873
Jonathan Lasken, DC Bar No. 997251
HUNTON & WILLIAMS LLP
2200 Pennsylvania Ave., NW
Washington, DC 20037
Tel: (202) 955-1627
Fax: (202) 857-3898
wtaylor@hunton.com
jlasken@hunton.com

Counsel for Plaintiffs
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LEASE AGREEMENT

THE DISTRICT OF COLUMBIA,
acting on behalf of THE UNITED STATES OF AMERICA,

LANDLORD

and

THE WHARF, INC.
T/A THE WHARF

TENANT

for

Premises Nos. 16, 17, 18, and 19
Municipal Fish Wharf
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this “Lease”) is made this &’d";y of , 2000,
by and between THE DISTRICT OF COLUMBIA, acting on behalf of THE UNITED TES OF
AMERICA, whose notice address is Director, District of Columbia Department of Housing and
Community Development, 801 North Capitol Street, N.E., 8" Floor, Washington, D.C. 20002
(“Landlord”), and THE WHARF, INC., a District of Columbia corporation, t/a The Wharf, whose
notice address is 1100 Maine Avenue, S.W., Washington, D.C. 20024 (“Tenant™).

In consideration of the promises in the Lease, Landlord and Tenant agree as follows:

1.  Definitions.
Certain terms in this Lease are defined below:

A. Barges: The barges owned by Tenant on which Tenant operates its
business. The Barges are, or will be, located on the Premises.

B. Commencement Date: The date of this Lease.

’ 24 Common Areas: “Common Areas” mean all areas within the Project that
Landlord makes available to tenants and their customers for their general use, convenience and
benefit, including restrooms, parking areas, driveways, walkways, landscaped or planted areas,
lighting facilities, service areas and loading and unloading areas, as depicted on Exhibit B hereto.

D. Lease Year: The first “Lease Year” shall begin on the New Rent
Commencement Date and shall end on December 31 of the year following the year in which the
New Rent Commencement Date shall occur, in order that each subsequent Lease Year hereunder
shall coincide with the calendar year. Each subsequent Lease Year shall commence on the day
immediately following the last day of the preceding Lease Year, and shall continue for a period of

twelve (12) full calendar months.

E. Minimum Rent: The annual minimum rent payable during the Term,
which shall be as follows:
Before New Rent Commencement Date
Time Period Annual Monthly
Commencing on earlier of (1) date on $3,636.36 $303.03
which Tenant opens for business on any [or $303.03 per

portion of the Premises; or (2) availability | month during long
of utilities to the Premises, and continuing | first Lease Year]
until the New Rent Commencement Date

#15114 v8 - CAPT WHITE LEASE [I 7/10/00 6:30 PM \&\
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After New Rent Commencement Date

Lease Years

Annual Monthly

1-5

$16,400.00
[OR $1,366.66 PER
MONTH N LONG
FIRST LEASE YEAR,
SUBJECT TO CPI
ADJUSTMENT UNDER SEC.
7 BELOW IN YEARS 2
THROUGH 5]

$1,366.66
[FOR LEASE YEAR ONE ONLY]

6-10

|[N.B. - MINIMUM RENT FOR ALL
YEARS AFTER YEAR 5 TO BE PRO-
RATED IN ACCORDANCE WITH
RELATIVE FRONTAGE IF TENANT
EXERCISES 5™ YEAR PARTIAL
TERMINATION RIGHT]

[MINIMUM RENT FOR
LEASE YEAR 5, AS
DETERMINED BY CPI
ADJUSTMENTS UNDER
SEC. 7 BELOW, PLUS 3%]

11-185

[MINIMUM RENT FOR
LEASE YEAR 10 PLUS 3%]

16 -20

[MINIMUM RENT FOR
LEASE YEAR 15 PLUS 3%]

21-25

[MINIMUM RENT FOR
LEASE YEAR 20 PLUS 3%)]

26-30

[MINIMUM RENT FOR
LEASE YEAR 25 PLUS 3%]

F. New Rent Commencement Date:

The date upon which “Landlord’s

Work” (as defined in Section 3) is substantially completed; i.e., upon receipt of a Certificate of
Substantial Completion from the Corps of Engineers, and provided that all utilities to be delivered to
the Premises are then in working order.

G. Percentage Rent: For each Lease Year commencing with the Sixth (6™

Lease Year:

(1)

(i)

#15114 v8 - CAPT WHITE LEASE [I

with respect to all “Gross Non-Taxable Sales” (as defined in Section
7), an amount equal to 1/2 of one percent (0.5%) of the excess of
(A) Tenant’s Gross Non-Taxable Sales for the Premises during the
Lease Year, over (B) the “Non-Taxable Base Amount,” which means
the amount of actual Grgss Non-Taxable Sales for the Premises for
the Fifth (5") Lease Year; and

with respect to all “Gross Taxable Sales” (as defined in Section 7),
the following percentages, depending on the ratio for such Lease
Year of “Gross Taxable Sales” to “Gross Sales™:

(A)  zero, provided Gross Taxable Sales for such Lease Year total
less than fifteen percent (15%) of Gross Sales for such Lease Year;

2 7/10/00 6:30 PM
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(B)  with respect to those Gross Taxable Sales that constitute
greater than fifteen percent (15%) and less than fifty percent (50%)
of total Gross Sales for such Lease Year, one-half of one percent
(0.5%) of the excess of (A)such Gross Taxable Sales for the
Premises during the Lease Year, over (B)the “Taxable Base
Amount,” which means the amount of actual Gross Taxable Sales for
the Premises for the Fifth (5) Lease Year; and

(C)  with respect to those Gross Taxable Sales that constitute
greater than fifty percent (50%) of total Gross Sales for such Lease
Year, one and one-half percent (1.5%) of the excess of (A) such
Gross Taxable Sales for the Premises during the Lease Year, over
(B) the Taxable Base Amount.

H. Consumer Price Index: The “Consumer Price Index” means the index for
the Washington - Baltimore, DC — MD - VA — WV area, now known as the United States Bureau of
Labor Statistics, consumer Price Index, for All Urban Consumers, all items (1996=100).

L Permitted Uses: The retail sale of seafood (fresh and prepared) and of fresh
produce, including accessory items such as cole slaw, french fries, and the like, or any other use
consistent with and permitted by the 1913 Federal legislation creating the Project and appointing the
District of Columbia as manager of the Project. Notwithstanding the foregoing, (i) prepared food
shall be sold only on a “takeout” basis; and (iii) there shall be no serviced tables situated within the
Premises or in the Common Area unless plans for same shall have been approved by Landlord and
unless Landlord and Tenant shall have executed an amendment hereto providing for a change to
restaurant use and, among other things, revising the Percentage Rent payable hereunder in respect of
the portion of the Premises to be devoted to such restaurant use. As to clauses (i) and (ii) above,
Landlord shall enforce parallel restrictions on all other tenants within the Project.

R Premises: The spaces in the Project identified on Exhibit A as Nos. 16, 17,
18, and 19. The Premises consist of an area on the surface of the water sufficient to moor three
Barges to the concrete pier [one in No. 16(“Barge 16”), one in No. 17 (“Barge 17", and one in Nos.
18 and 19 (“Barge 18”)] . Barge 16 shall have no more than 27 linear feet, Barge 17 shall have no
more than 48 linear feet, and Barge 18 shall have no more than 48 linear feet. None of the Barges
shall have a depth from the pier greater than the barge currently occupying Space No. 8. Tenant
shall-have the right to connect the Barges that comprise the Premises under this Lease as well as the
Barges that comprise the “Premises” under the Lease between Landlord and BRW, Inc., t/a Capt.
White Seafood City by a floating walkway that shall not exceed six feet (6”) width, as shown on

Exhibit B-1 hereto.

K. Project: The Municipal Fish Wharf located between 11" and 12" Streets,
south of Maine Avenue, S.W., Washington, D.C. The Project includes the portion of the Potomac
River in which the tenants’ barges are moored. A site plan of the Project is attached as Exhibit B. A
certified survey of the Project, to include references to all Lots and Squares, or portions thereof,
included within the Project, has been commissioned and will be delivered to the parties upon
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completion, at which time a legal description of the Project shall be initialed and attached hereto as
a substitute and replacement for the existing Exhibit B.

L Security Deposit: $1,366.66, which shall be due and payable within thirty
(30) days after the effective date of this Lease.

M. Tenant Committee: A committee representing the tenants of the Project
and composed of one representative to be named by each such tenant. The Tenant Committee shall
cooperate with the Management Agent to be retained for the Project, as provided herein, to carry out
thie operation, maintenance, and repair of the Common Areas of the Project. The Tenant Committee
may, at its option, elect to operate by means of a limited liability company or other legal entity. All
matters requiring decisions by the Tenant Committee shall be decided on the basis of a simple
majority. Voting on all such matters by Tenant and the other tenants of the Project shall be based
upon the “Proportionate Share” (hereinafter defined) of each.

N. Tenant’s Proportionate Share: 14.81%, which equals the percentage that
the number of linear feet of frontage in the Premises bears to the number of linear feet of frontage in
the Project. If the number of linear feet of frontage in the Project changes, Tenant’s Proportionate
Share will be adjusted accordingly.

) 0. Term: The period that begins on the Commencement Date and ends thirty
(30) Lease Years after the New Rent Commencement Date, unless sooner terminated pursuant to
this Lease. Tenant acknowledges that it has no right hereunder to renew or extend the Term hereof,
or to negotiate for a renewal of the Term hereof. However, Landlord acknowledges that nothing
contained herein shall prevent Tenant hereafter from seeking to obtain any such rights.

P. Prohibited Use: Anything herein to the contrary notwithstanding, Tenant
covenants that during the term of this Lease, (1) it shall not engage in the business of fish cutting or
oyster shucking, nor shall it offer non-alcoholic beverages from vending machines; provided, that
the provisions of this Section 1.P shall be enforceable only during such times as Virgo Fish House,
its successors or permitted assigns, shall engage in the activities described herein at other premises
within the Project; and (2) it shall not engage in the sale of liquor for consumption off the Premises.
It is understood and agreed that the foregoing prohibition on oyster shucking is intended to apply
only to the shucking of oysters conducted as an independent business, and shall not apply to the

shucking by Tenant of oysters sold by Tenant.

Q. Restrictions on Sales. The following restrictions shall appear in all Leases of
Barge Spaces within the Project. In the particular Lease or Leases to which any such restriction
pertains, such provision shall act as a restriction imposed and enforceable by Landlord for its
benefit, and imposed and enforceable by the other tenants of the Project for their benefit, and
accepted by the tenant or tenants occupying the area to which such restriction directly pertains.

(i) For a period of ten (10) years, expiring on the tenth (10) anniversary of
this Lease, the sale of seafood of any type shall be prohibited throughout the rectangular area
comprising the southernmost twenty-four feet (24°) of Barge 6.
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(i) For the entire Term of this Lease, the sale of crabs anywhere on Barge 6
or 16 shall be prohibited.

2. Lease of the Premises; Tenant’s Acceptance of Premises; Termination
Right.

A Landlord leases to Tenant and Tenant leases from Landlord the Premises for
the Term. At the commencement of the Term hereunder, Tenant shall occupy the Premises in their
“as is” condition, subject to Section 3, and subject to the removal by Landlord of the barge in Lease
Space No. 17 and the boat in Lease Space No. 16, which shall be accomplished as quickly as
practicable, given legal constraints. Effective as of the Commencement Date, Tenant does hereby
release, remise, discharge, and forever waive any and all claims, actions, or causes of action,
whether known or unknown, arising from or relating to the Prior Lease that Tenant has or may have
against landlord, or its affiliated entities, predecessors, successors, assigns, legal representatives,
agents, employees, servants, attorneys, officers, or other representatives.

B. Anything herein to the contrary notwithstanding, Tenant shall have the right,
exercisable by written notice given to Landlord not later than ninety (90) days before the end of the
5t | ease Year, to terminate this Lease altogether, or to terminate it in part as to any one or more of
the Barge spaces leased hereunder (collectively, the “Terminated Premises’””) effective upon the
expiration of the 5" Lease Year. Upon surrender of the Terminated Premises in the manner
required hereby, the parties shall be released and relieved of any obligations accruing after the
effective date of such termination with respect to the Terminated Premises. '

C. Anything herein to the contrary notwithstanding, Tenant shall have the right,
exercisable by written notice given to Landlord not later than ninety (90) days after submission of
the Annual Statement (as defined in Section 7 below), to terminate this Lease if the total of the
Minimum Rent and the Percentage Rent (as defined in Sections 1.E, 1.G and 1.1 above, as the case
may be) for the Lease Year to which such Annual Statement pertains exceeds ONE HUNDRED
TWENTY-FIVE THOUSAND AND NO/100 DOLLARS ($125,000.00). This termination right is
specifically limited to the first Lease Year in which Minimum Rent and Percentage Rent hereunder
exceed such sum. Such termination shall be effective for all purposes one (1) calendar year
following the date of such notice. Upon the expiration of such one (1) year period, and upon the
surrender of the Premises in the manner required hereby upon the expiration or termination of this
Lease, the parties shall be released and relieved of -any obligations accruing in respect of the
Premises after the expiration of such one (1) year period.

3. Landlord’s Work.

A. Landlord has been allocated $3,000,000 from the federal government (the
“Federal Appropriation”) to make improvements to the Project and to the marina located next to the
Project at 1300 Maine Avenue. Landlord and Tenant have heretofore agreed upon the nature of the
improvements to be made to the Project with the Federal Appropriation and such other source of
funding as may be available to landlord, all as embodied in the Work Orders issued by the Corps of

415114 v8 - CAPT WHITE LEASE Il 5 7/10/00 6:30 PM
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Engineers and reviewed and approved by Landlord and Tenant, and attached hereto as Exhibit D.
(The improvements to be made to the Project with the Federal Appropriation and such other sources
of funding as may be available to Landlord are referred to hereafter as “Landlord’s Work.”)
Landlord shall have no obligation to spend any funds to complete Landlord’s Work in excess of the
Federal Appropriation and such other sources of funding as may be available to Landlord.

B. After Landlord’s Work has been determined in accordance with subsection
A above, Landlord will complete construction of Landlord’s Work in a good and workmanlike
manner and in accordance with requirements of governmental authorities. Tenant shall be consulted
with regard to materials and structural details of Landlord’s Work, but the final choice thereof shall
be in Landlord's sole discretion. Except for Landlord’s Work and except as provided in Section 9,
Landlord shall not be required to make any repairs or improvements to the Project.

C Landlord shall use reasonable commercial efforts to complete Landlord’s
Work by June 30, 2001, but shall have no liability to Tenant if it is unable to complete Landlord’s
Work by that date or by any other date. Within five (5) days after the New Rent Commencement
Date, Tenant shall execute and deliver to Landlord a Certificate of Acceptance, in the form attached
hereto as Exhibit C.

D. Landlord’s Work shall comply with ADA requirements, as well as all other
applicable Federal and local governmental requirements.

4, Tenant’s Work.

A. Landlord hereby conveys to Tenant all of its right, title and interest in and to
the portion of the Premises, and any rights of Landlord to items located in such portion of the
Premises, occupied by Barge 18. (Landlord claims no right to any Barge or other thing floating in
the water.) Landlord is conveying such portion of the Premises to Tenant in its existing “as is”
condition, without warranty of any kind whatsoever, except that Landlord agrees to supply all
utilities necessary to make the Barges operational as part of Landlord’s Work.

B. As soon as practicable after the Commencement Date, Tenant shall make all
repairs and improvements to Premises Nos. 18 and 19 necessary for Tenant to operate its business
thereon (collectively, “Tenant’s Work”). Specifications for Tenant’s Work shall be submitted to
Landlord prior to commencement of Tenant’s Work, and shall be subject to Landlord’s approval,
which shall not be unreasonably withheld. Tenant’s Work shall be performed in a good and
workmanlike manner in accordance with requirements of governmental authorities and all
reasonable rules made by Landlord and its agents and without interference with or damage to work
performed by Landlord or its agents as part of Landlord’s Work. If Tenant causes any such
interference or damage, Tenant shall be liable therefor.

G Tenant shall not permit any materialmen’s or mechanic’s lien to be filed
against the Project in connection with any item of construction or repair performed by Tenant,
including Tenant’s Work. If any such lien is filed, Tenant shall, within thirty (30) days after notice,
discharge the lien of record or, if Tenant elects to contest the lien by appropriate proceedings, bond
off the lien and prosecute the proceedings. If Tenant fails to discharge or bond off the lien,
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Landlord may do so, and any monies expended by Landlord in doing so, including attorneys’ fees,
shall be reimbursed by Tenant promptly.

D. Within fifteen (15) days after the Commencement Date, if the District of
Columbia shall then issue occupancy permits for improvements of the type subject to this Lease,
Tenant shall apply for a permit from the District of Columbia to occupy and use the Premises (the
“Occupancy Permit”). Tenant shall use its best efforts to obtain final approval of its application and
issuance of the Occupancy Permit as soon as possible. Tenant shall send Landlord a copy of its
Occupancy Permit within ten (10) days after Tenant receives it.

5. Minimum Rent.

A. During the Term, Tenant shall pay all rent, without demand and without
setoff, counterclaim, recoupment or other reduction, to the “Management Agent” (defined below)
for the Project, including Minimum Rent in monthly installments as set forth in Section 1.E. All
monthly installments of Minimum Rent shall be payable in advance on the first day of each month,
except that the first payment shall be due on the New Rent Commencement Date. If the
Commencement Date or the New Rent Commencement Date is not the first day of a month, the rent
for the months in which those dates fall shall be prorated.

B. On or before the New Rent Commencement Date, the Tenant Committee
shall select, following consultation with, and with the approval of, the Landlord, a “Management
Agent” that shall be charged with responsibility for the operation, maintenance, repair, and
replacement of all elements of the Common Areas and the orderly operation of the Project. The
Management Agent, throughout the term of its employment as such with respect to the Project:
(1) shall maintain insurance that includes employee dishonesty or fidelity coverage in an amount at
least as great as the amount of funds the Management Agent has access to at any time; and (2) shall
covenant not to, and shall not, discriminate against any employee or applicant for employment
because of race, creed, color, sexual orientation, physical disability, marital status, or national
origin. Landlord, subject to the review and approval, not to be unreasonably conditioned, delayed,
or withheld, of the Tenant Committee, shall negotiate and enter into a Management Agreement with
the Management Agent. The Management ‘Agreement shall provide that, before payment to
Landlord of any amounts due Landlord hereunder: (i) twenty-five percent (25%) of the Minimum
Rent and all other Rent from this Lease and all other leases of premises within the Project shall be
placed in an interest-bearing escrow account with the Management Agent as a reserve for future
capital expenditures in respect of the Common Areas, of which as much as one-fifth (1/5) (or five
percent (5%) of the Minimum Rent) may be used for advertising the Fish Wharf in local media and
signage in Common Areas, although it is acknowledged by the parties that establishing reasonable
reserves for capital needs shall have priority; (ii) all “Common Area Operating Costs” shall be paid
to, and applied by, Management Agent, as provided in Section 10 below; and (iii) Management
Agent shall deduct the sum of TWENTY-FIVE THOUSAND AND NO/100 DOLLARS
($25,000.00) (the “Accounting Reserve”) from the Rent payable hereunder and shall deposit the
same in a reserve account to remain available for purposes paying any accounting or auditing
charges incurred by Landlord under Section 7 D below from time to time. As and when funds in
the Accounting Reserve are expended, Management Agent shall again deduct sufficient monies
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from the Rent payable hereunder to replenish the Accounting Reserve to the level established
above..

C. No payment by Tenant of a lesser amount than the monthly installment of
rent or other charges herein stipulated shall be deemed to be other than on account of the earliest
stipulated rent or other charges, nor shall any endorsement or statement on any check or letter
accompanying any payment be deemed an accord and satisfaction. Landlord may accept any check
for payment without prejudice to Landlord’s right to recover the balance of the rent due or to pursue
any other remedy available to Landlord.

6. Late Charges.

Any rental or other payment due from Tenant hereunder which is not received when
due shall be payable by Tenant to Landlord, without demand, with interest from the due date until
paid at the rate of fifteen percent (15%) per annum (1-1/4% per month), but no less than One
Hundred Dollars ($100.00), and Tenant shall reimburse Landlord for reasonable attorneys’ fees, if
any, incurred by Landlord by reason of Tenant’s failure to make timely payment. In addition,
Tenant shall pay Landlord a $100.00 fee for each check received by Landlord which is returned by
Tenant’s bank unpaid.

A Additional Rent: CPI Adjustment; Percentage Rent.

A. Upon the first (1%) day of the second (2"%) Lease Year, and upon each
anniversary thereof through the first day of the sixth (6™) Lease Year (each, an “Adjustment Date™),
the Minimum Rent herein provided shall be adjusted to reflect increases in the Consumer Price
Index (as defined in Section 1.H above). Such adjustment shall be accomplished by multiplying the
Minimum Rent by a fraction, the numerator of which shall be the Consumer Price Index as of the
most recent date prior to such Adjustment Date, and the denominator of which shall be the
Consumer Price Index as of the most recent date prior to the New Rent Commencement Date;
provided, however, that in no event shall the Minimum Rent be reduced as a result of such
adjustment below the Minimum Rent for the immediately preceding year; and provided further that
the increase in Minimum Rent as a result of any such annual adjustment shall be limited by the
provisions of the immediately succeeding sentence. For purposes of the annual adjustment in
Minimum Rent provided for herein, the Minimum Rent shall be divided into two parts, as follows:
(i) an amount equal to seventy-five percent (75%) of the Minimum Rent for the immediately
preceding year (the “Capped Portion”); and (i1) an amount equal to twenty-five percent (25%) of the
Minimum Rent for the immediately preceding year (the “Uncapped Portion”). Anything herein to
the contrary notwithstanding, the adjustment of the Capped Portion of the Minimum Rent on any
individual Adjustment Date shall not result in an increase in the Capped Portion in excess of three
percent (3%) over the amount of the Capped Portion for the immediately preceding year. The
Uncapped Portion of the Minimum Rent shall be subject to no such limitation and shall be adjusted
in accordance with the formula set forth in the second sentence of this Section 7. [As an example,
to calculate the adjustment in Minimum Rent on the first day of the second (2™ Lease Year,
assuming that (x) the annual Minimum Rent is $16,400.00; (y) the CPI Index is at 175 at the time of
the New Rent Commencement Date; and (z) the CPI Index is at 185 at the time of the first day of
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the second (2"*) Lease Year, then the adjustment to Minimum Rent would be calculated as follows:
(1) the Minimum Rent to be adjusted is $16,400, divided for this purpose into the Capped Portion of
$12,300 and an Uncapped Portion of $4,100; (2) the Capped Portion is increased by 3% from
$12,300 to $12,669, and the Uncapped Portion is increased by 5.7% from $4,100 to $4,333.70,
producing a total increase in Minimum Rent of $602.70 (or a blended increase of 3.68%) from
$16,400 to $17,002.70.] The increased Minimum Rent established pursuant to this Section 7 shall
continue in effect as, and for all purposes of this Lease be defined as, the Minimum Rent until again
increased as herein provided.

B. Within seventy-five (75) days after the end of each Lease Year beginning
with the Sixth (6™) Lease Year, Tenant shall pay to Landlord, as additional rent, Percentage Rent
calculated in accordance with Section 1.G. Tenant's annual payment of Percentage Rent shall be
accompanied by a financial statement (the *“Annual Statement”), signed by Tenant and reviewed by
an independent certified public accountant, showing “Gross Sales” and “Gross Non-Taxable Sales”
(as such terms are defined below) and the Percentage Rent for the Lease Year.

C. “Gross Sales” means the gross amount charged for all sales or services made
upon or from the Premises, including any rent or other sum received by Tenant from licensees or
concessionaires. “Gross Non-Taxable Sales” means the amount of Gross Sales, minus the amount
of all sales and services that shall be subject to, and with respect to which Tenant shall pay, District
of Columbia Sales and Use Tax. “Gross Taxable Sales” means the amount of Gross Sales minus
the amount of Gross Non-Taxable Sales. Each sale shall be valued at the actual sales price charged
the customer, even if the sale is a credit or installment sale, and reported in full in the month in
which the sale occurs, even if full payment is not received at the time of the sale.

D. Tenant shall furnish to Management Agent, simultaneously with the filing
thereof with the District of Columbia, copies of the Sales and Use Tax Returns currently required to
be filed by Tenant in respect of prepared foods and other taxable goods sold by Tenant within the
Premises. In addition, Tenant shall prepare, file with the District of Columbia, and make
simultaneously available to Landlord informational returns in respect of all raw foods and other
non-taxable goods sold by Tenant within the Premises. Such records shall be open to inspection
and audit by Landlord or its accountants. If any audit discloses a deficiency in payment of
Percentage Rent, Tenant shall immediately pay Landlord the deficient amount, together with
interest thereon at the rate of fifteen percent (15%) per annum from the date such Percentage Rent
should have been paid. If a discrepancy of three percent (3%) or more in the reported amount of
Gross Non-Taxable Sales is uncovered as a result of any audit, Tenant shall reimburse Landlord for
the cost of the audit (including the cost of Landlord’s accountant). Landlord shall bear the cost of
any audit in which no discrepancy or a discrepancy of less than three percent (3%) shall be found
(including the cost of Tenant’s accountant). Except to the extent required by law or required to
exercise its rights hereunder, Landlord shall maintain the confidentiality of all information furnished
by Tenant pursuant to this Section 7.D or otherwise made available to Landlord in connection with

the exercise of its rights under Section 7.B above.

8. Utilities.
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During the Term, Tenant shall pay directly to the supplier all charges for water,
sewer, gas, electricity, telephone and other utilities used upon the Premises. Expenses for
maintenance of utility meters shall be borne by Tenant, and if Landlord pays any such expenses,
Tenant shall reimburse Landlord promptly upon demand. Landlord shall not be liable for any
failure to furnish or for any interruption of utility services, unless caused by the gross negligence of
Landlord or Landlord’s agents. Upon Tenant’s request, Landlord shall furnish a copy of the surety
bond or indemnity agreement from any contractor performing work in the Project.

9. Common Areas; Employee Parking.

A, Landlord grants to Tenant the right, in common with other tenants in the
Project, to use the Common Areas during the Term. Such right of use shall be deemed a license
coupled with an interest, and shall subsist until the expiration or the earlier termination of the Term.
After the completion of Landlord’s Work, and with the approval of the Tenant Committee,
Landlord may change the size, location or nature of the Common Areas, and may locate on the
Common Areas structures of any type; provided no such structures would materially interfere with
access to the Premises across the Common Areas and to and from Maine Avenue. Subject to the
terms of the Management Agreement, Landlord shall have exclusive control and management of the
Common Areas and Landlord may establish and enforce rules therefor.

B. Parking, including, without limitation, employee parking, within the Project
shall be regulated by the Tenant Committee, which shall promulgate parking regulations to be
enforced by the Management Agent; provided, that no area within the Project shall be dedicated to
parking for employees of Tenant or any other tenant of the Project; and provided, further, that no
parking shall be permitted in any area designated for table space in the plans for Landlord’s Work.

10. Common Area Operating Costs:

A. Commencing with the New Rent Commencement Date, Tenant shall pay to
Management Agent (as agent for Landlord), as additional rent, Tenant’s Proportionate Share of all
“Common Area Operating Costs” (as hereafter defined). Common Area Operating Costs means the
sum of the following costs and charges incurred by Landlord for each calendar year or part thereof
during the Term: (i) “Common Area Costs” (as hereafter defined); (ii) repair and maintenance costs
for the structure and exterior of the buildings in the Project, exclusive of improvements located.on
barges within the Project and exclusive of expenditures that undﬁjr “generally accepted accounting
principles,” as that term is defined by the financial Accounting Standards Board, wox;id be
capitalized (“Capital Expenditures”); (iit) “Insurance £osts” (as hereafter defined); and (1v) the
monthly fee due Management Agent under the Management Agreement. Cormm{n Area Costs
mean all costs incurred by Landlord, excluding Capital Expenditures, to operate, maintain, .repiaace
and repair the Common Areas, including costs for the foll?wmg: security services; gardcngzg and
landscaping; repairs; painting; striping and sweeping; lighting (including thc cost of electnicity and
maintenance and replacement of exterior fixtures and bulbs); and other utility costs for ﬂ;e pul?hc
restrooms and other facilities located within the Common Area; refuse removal, 'mciudmg
dumpsters; ice and snow removal; equipment and supplies related to Common Area maintenance;
water and maintenance charges for sprinklers and hydrants; any dues, fees or assessments paid by
Landlord with respect to storm water management facilities that benefit the Project; and personnel
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of Management Agent to operate, maintain and repair the Common Areas (including salaries,
employment taxes and workmen’s compensation insurance for such personnel). “Insurance Costs”
mean all insurance premiums and other costs incurred by Landlord in connection with fire and
extended coverage, public liability, business interruption, sign, and any other insurance maintained
by Landlord relating to the Project.

B. Landlord shall annually notify Tenant of Tenant’s Proportionate Share of
Common Area Operating Costs for each calendar year, and Tenant shall pay to Management Agent
(as agent for Landlord) such amount in equal monthly installments in advance on the first day of
each of the twelve (12) months after the date of such notice, the first such monthly installment to be
due on the New Rent Commencement Date. If the New Rent Commencement Date is a date other
than the first day of a month, Tenant’s Proportionate Share of Common Area Operating Costs for
that month shall be prorated. Landlord shall annually submit to Tenant a statement showing the
actual Tenant’s Proportionate Share of Common Area Operating Costs for the prior calendar year,
the amount paid by Tenant, and the balance due or overpayment. The balance due shall be paid by
Tenant to Management Agent (as agent for Landlord), or the overpayment shall be paid by
Landlord to Tenant, without interest, within thirty (30) days after the date of the statement. Tenant
may, upon reasonable notice, examine Project records at the office of Management Agent during
ordinary business hours to verify the statement for the immediately preceding year, but such
examination shall not excuse the timely payment of Tenant’s Proportionate Share of Common Area
Operating Costs.

= The Tenant Committee, in conjunction with the Management Agent, shall
prepare an annual budget for operation of, and any contemplated repairs and replacements of, the
Common Areas, which shall be made available for the review and reasonable approval of Landlord.
As and when capital expenditures are required, the Tenant Committee, in conjunction with the
Management Agent, shall prepare a scope of work and budget therefor, and shall submit same to
Landlord for approval, which shall not be unreasonably withheld. Until the New Rent
Commencement Date, Tenant, in conjunction with the other tenants of the Project, shall continue to
be responsible for and pay operating costs of the Project in the same manner as has been the case
before the date of this Lease, subject to adjustment for any changes being implemented currently in
tenants’ respective Proportionate Shares.

11.  Use of Premises.

A. Tenant shall use the Premises exclusively for conduct of the business set
forth in Section 1.L

B. Tenant shall keep the Premises open for business at least forty-five (45)
hours per week, excluding any closures caused by fire, natural disasters, or other casualties, required
by the Landlord’s Work or by repair or renovation work by Tenant, or by dredging activity required
by the terms of this Lease.

2 Tenant shall comply with all laws, ordinances, rules and regu_lations
pertaining to the use and occupancy of the Premises, including the Americans with Disabilities Act

415114 vB - CAPT WHITE LEASE II 11 7/10/00 6:30 PM



Case 1:15-cv-01198-CKK Document 17-1 Filed 08/12/15 Page 15 of 58

and other laws relating to the use of the public areas of the Premises by individuals with disabilities.

Tenant shall not permit any act upon the Premises which (i) disturbs tenants of the Project or injures
the reputation of the Project, (ii) subjects Landlord to liability for injury or damage to persons or
property, or (iii) invalidates, or increases the cost of, any insurance policy pertaining to the Project.
Tenant shall pay to Landlord the amount of any increase in Landlord’s insurance costs caused by
Tenant’s activities.

12, Signs.

A, Tenant, at its expense, shall install exterior signage on the Premises
(“Tenant’s Signage”), which shall be subject to Landlord’s approval and shall comply with all
applicable codes, regulations and laws. Any changes to Tenant’s Signage shall be subject to
Landlord’s approval, which shall not be unreasonably withheld.

B. Tenant shall maintain Tenant's Signage in good repair, and shall replace it
when needed so that Tenant's Signage is in good condition at all times. If Tenant fails promptly to
perform its obligations under this Section, Landlord may perform the repairs, replacements or
removal, at Tenant’s expense, and Tenant shall reimburse Landlord for the cost thereof promptly
upon demand.

13. Alterations.

Tenant may alter the Barges provided such alterations shall not harm the Project and
must comply with all applicable Federal and local building codes, regulations and laws, and
provided that any alteration that includes an expansion of the horizontal space covered by such
Barges, or the amount or location of the frontage currently occupied by such Barges for purposes of
effecting sales to the public, shall require the written consent of Landlord. Provisions identical to the
foregoing provisions of this Section 13 shall appear in all Leases of Barge Space within the Project.

14.  Fixtures and Equipment.

All of Tenant’s equipment, furniture, and moveable trade fixtures shall remain
Tenant’s property, and Tenant shall have sole responsibility therefor. Tenant may remove them at
any time prior to expiration of the Term, provided that Tenant is not then in default under this Lease
and provided further that Tenant repairs any damage to the Premises occasioned by removal.

/5.  Tenant’s Maintenance; Condition of the Premises.
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A, Tenant shall, at all times throughout the Term, at its cost, put, keep and
maintain the Barges and Premises and every improvement located thereon in good order, condition
and repair, except for reasonable wear and tear, condemnation and casualty loss. As used herein,
“repairs” shall include replacements, restorations and/or renewals, when necessary or appropriate to
keep the Barges and Premises in good order, condition and repair at all times throughout the Term.
All repairs shall be made in a first class workmanlike manner. In addition, Tenant shall keep and
maintain the Barges and Premises in a clean and orderly condition, free of dirt, rubbish, snow and
ice. The necessity for and adequacy of repairs to the Barges and Premises shall be measured by the
standard that is appropriate for a first class wharf and fish market.

B. Tenant shall deposit its refuse in the compactor, dumpster or other trash
receptacle supplied by Landlord for Tenant’s use as of the Commencement Date. Throughout the
Term, the Tenant Committee shall provide compactors or dumpsters and/or trash collection service,
the cost of which shall be included among the Common Area Costs. Tenant shall not use the
compactors, dumpsters or trash collection service for discarding “Hazardous Materials” (as such
term is defined below). Tenant, at its expense, shall dispose of its Hazardous Materials in
accordance with applicable federal, state and local laws and regulations. ‘Hazardous Materials™
means all substances declared to be hazardous, toxic or infectious under any applicable law or
regulation.

C. Tenant ‘shall cooperate with the other tenants of the Project, if given
reasonable notice, in arranging for movement of the Barges as necessary to accommodate the
maintenance, repair, and replacement of Barges and dredging of submerged areas within the Project.
All dredging activities shall be carried out and concluded as quickly as is commercially reasonable
in the circumstances. Provisions identical to the foregoing provisions of this Section 15.C shall
appear in all leases of Barge Space within the Project. It is the intent of the parties that all tenants of
the Project shall have the rights of third-party beneficiaries with respect to the provisions of this
Section 15.C.

16. Landlord’s Right of Entry.

Landlord and its agents may enter the Premises at reasonable hours to inspect or
exhibit them; to place and maintain a “FOR RENT” sign thereon at any time within six (6) months
prior to termination of the Term; or to enter them after Tenant defaults hereunder, and alter, repair
or otherwise prepare the Premises for reoccupancy.

17. Tenant’s Indemnity; Insurance.

A, Landlord shall not be liable for, and Tenant shall protect, defend, indemnify
and hold Landlord harmless from and against, any liability or claim (including attorneys’ fees) in
connection with any injury or loss to any person or property (i) arising within the Premises, unless
caused by the gross negligence or willful misconduct of Landlord, or (ii) arising out of any act or
omission of Tenant or its agents or contractors.

B. Throughout the Term, Tenant shall maintain, with a company licenseq to _slel
insurance in the District of Columbia, (i) commercial general liability insurance (the “Liability
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Policy”) with limits of at least One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) aggregate combined for all locations in which Tenant operates its business
(Nos. 7, 8,9, 16, 17, 18, and 19), in a form providing occurrence basis coverage; and (ii) an all-risk
policy of insurance covering the Barges and all trade fixtures, equipment and personal property kept
at the Premises, in an amount not less than the full replacement value of said items. All such
insurance policies shall (i) be written as primary coverage and not contributing with or in excess of
any coverage that Landlord may carry; (ii) contain an express waiver of any right of subrogation by
the insurer against Landlord; and (iii) provide that the insurance policy may not be cancelled unless
Landlord has been given thirty (30) days’ prior written notice. Notwithstanding the foregoing, the
Liability Policy shall be increased at the end of each period of five (5) Lease Years during the Term
by an amount equal to the increase in the Consumer Price Index during such period. In addition,
Tenant’s Liability Policy shall (i) list as additional insured Landlord and any other parties with an
insurable interest in the Premises designated by Landlord, and (ii) be endorsed to require the
insurance carrier to notify Landlord in writing of any losses charged against the policy. Before the
Term commences, and before any such insurance policy expires, Tenant shall deliver to Landlord a
certificate of insurance for each policy or renewal thereof that Tenant is required to maintain under
this Section. If Tenant fails to maintain any insurance required by this Section, Landlord may
obtain such insurance, and any premium paid by Landlord shall be immediately payable by Tenant
to Landlord as additional rent.

) 35 Neither party shall be liable to the other or to any insurer (by way of
subrogation or otherwise) for any loss or damage, even though such loss or damage may have been
occasioned by the negligence of such party, if such loss was covered by an insurance policy
containing an endorsement to the effect that any such release by the insured shall not adversely
affect the insured’s right to recover for such loss, and that the insurer waives its right of subrogation.

18.  [Intentionally Omitted].

19. Assignment and Subletting.

A. Tenant shall not assign, transfer, mortgage or otherwise encumber this Lease
or sublet or otherwise permit others to use all or any part of the Premises, whether voluntarily, by
operation of law or otherwise (collectively, an “Assignment”), without the prior written consent of
Landlord, which Landlord may withhold in its absolute discretion. However, Landlord shall not
withhold its consent if such assignee, transferee, subtenant or occupant (collectively, the
“Assignee™) is financially capable of satisfying its obligations under this Lease, and shall have
previously and successfully sold seafood at retail. Any attempted Assignment shall be void and
confer no rights upon any third party. If an Assignment is effected in violation of the terms of this
Lease, Landlord may collect rent from the Assignee and apply the net amount collected to the rent
herein reserved, but no such Assignment or collection shall be deemed a waiver of this covenant,
acceptance of the Assignee as tenant, Or release of Tenant hereunder. In addition, if Landlord
consents to an Assignment, Tenant shall pay Landlord One Thousand and No/100 Dollars
($1,000.00) (the “Assignment Fee”) as payment for legal fees and costs incurred in connection with
the preparation of the documents to effectuate the Assignment. The Assignment Fee shall be paid
to Landlord prior to the preparation of the Assignment documents. The following events shall also
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constitute an Assignment: (a) if Tenant is a corporation, the transfer of more than fifty percent
(50%) of the voting stock of Tenant, or (b) if Tenant is a partnership, the transfer of more than
fifty percent (50%) of the partnership interests of Tenant or the transfer of any general partnership
interest of Tenant. This clause shall not be interpreted to preclude an Assignment t0 siblings and
direct descendants of individuals owning, as of the Commencement Date, a majority of the voting
stock of Tenant, or a transfer to a new entity as a result of a reorganization that does not result in a
change in beneficial ownership.

B. If Landlord approves an assignment or subletting, Tenant shall pay to
Landlord, as and when received by Tenant, an amount equal to 50% of the difference between (i)
all sums paid to Tenant by or on behalf of such assignee or subtenant under the assignment or
sublease, and (ii) the Rent paid by Tenant under this Lease and attributable to the portion of the
Premises assigned or sublet.

C. In addition to the foregoing, if Tenant notifies Landlord that Tenant
desires to assign a portion of this Lease or sublet a portion of the Premises (the “Proposed Sublet
Space”), Landlord shall have the option to regain possession of the Proposed Sublet Space and
amend this Lease to exclude the Proposed Sublet Space and effect a proportionate reduction in
Minimum Rent and Tenant’s Proportionate Share based upon the relative size of the Premises as
so reduced. All other terms and conditions of this Lease shall remain in effect and applicable to
the Premises as reduced, and Tenant shall execute documents to effect such amendment at
Landlord’s request. If Landlord does not exercise its right to regain possession of the Proposed
Sublet Space, Tenant may seek an acceptable assignee or subtenant for a sublease term no longer
than that set forth in Tenant’s notice. If Tenant does not find an assignee or subtenant acceptable
to Landlord within 120 days from the date of Tenant’s most recent notice, Tenant may not enter
into any assignment or sublease without first submitting a new notice to Landlord and affording
Landlord an opportunity to amend or terminate this Lease as set forth above.

20. [Intentionally Omitted] .
21.  Tenant’s Defaults.

Tenant shall be in default under this Lease if Tenant (a) fails to pay any rent or other
sum required hereunder within twelve (12) days after its due date; or (b) fails to maintain any
insurance required hereunder; or (c) abandons the Premises or fails to conduct business therein for a
period of fifteen (15) or more consecutive days, absent a casualty and then only after allowing a
period of as much as six (6) months in which to replace the affected Barge, or (d) assigns this Lease
or sublets all or any portion of the Premises in violation of Section 19; or () fails to open for
business in the Premises within one (1) year after the New Rent Commencement Date; or (f) files
for relief under the United States Bankruptcy Code (the “Bankruptcy Code”) or under any other
state or federal bankruptcy or insolvency law, or Tenant files an assignment for the benefit of
creditors, or if an involuntary proceeding under the Bankruptcy Code or under any other federal or
state bankruptcy or insolvency law is commenced against Tenant; or (g) defaults in any other
" obligation herein and such default is not remedied within thirty (30) days after written notice of the
default from Landlord; provided, however, that Tenant’s failure to perform any non-monetary
obligation set forth in this Lease on its part to be performed three (3) or more times in any twelve
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(12) month period shall effect an immediate default, and Landlord thereupon may exercise any
remedy set forth in Section 22 below without affording Tenant any opportunity to cure such default.

22.  Landlord’s Remedies in Case of Tenant’s Default.

A. At any time after Tenant’s default under this Lease, Landlord may
(i) terminate this Lease upon notice to Tenant or by any available judicial process; and/or
(ii) re-enter the Premises (with or without terminating the Lease), remove all property, which may
include towing the Barge or Barges and storing same, at Tenant’s expense without being deemed
guilty of trespass and without liability for any loss or damage, and/or relet or otherwise deal with the
Premises in any manner which Landlord determines in its sole discretion.

; B. Should Landlord terminate this Lease after Tenant’s default, Landlord may
recover from Tenant all costs (including attorneys’ fees) and other damages incurred by Landlord as
a result of such default, and, without limiting the generality of the foregoing, (1) all rent to the time
of such termination shall be paid by Tenant immediately, together with all expenses (including
attorneys’ fees) of retaking possession of the Premises, as shall the cost of preparing the Premises
for reletting and the costs (including brokerage fees and advertising) of actually reletting same;
(ii) Landlord may take all steps, including repair or alteration of the Premises, to prepare the
Premises for reletting; (iii) Landlord may relet all or any part of the Premises for such term, at such
rental, and upon such conditions as Landlord deems advisable; and (iv) Tenant shall pay to
Landlord, as liquidated damages, for each month during the balance of the Term (but for
termination of the Lease by Landlord), any deficiency between (a) all rent and additional rent herein
reserved for each such month, and (b) the net rent for each such month collected upon any reletting.
Alternatively, if Landlord terminates this Lease at any time after Tenant’s default, Landlord may
elect, in addition to the damages described in clauses (i) - (iii) of the preceding sentence, and the
damages due under clause (iv) up to the time of said election, to recover from Tenant the value at
the time of said election of the excess, if any, of all rent and additional rent due under this Lease for
the remainder of the Term (but for termination of the Lease by Landlord) over the then reasonable
rental value of the Premises for that period.

g If Landlord elects not to terminate this Lease after Tenant’s default, Tenant
shall continue to be liable for all rent and additional rent due hereunder, in addition to all costs
(including attorneys’ fees) and other damages arising from Tenant’s default.

D. If Tenant abandons the Premises, Landlord may re-enter the Premises
without judicial process and relet them, and such re-entry or reletting shall not terminate this Lease,
and Tenant shall continue to be liable for all rent and additional rent due under the Lease, in addition
to all costs (including attorneys’ fees) and other damages arising from Tenant’s default.
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23. Landlord’s Right to Cure Tenant’s Default,

A.  If Tenant shall default in the keeping, observance or performance of any
provision or obligation of this Lease, Landlord, without thereby waiving such default, may perform
the same for the account and at the expense of Tenant, without notice in a case of emergency and in
any other case if such default continues after thirty (30) days from the date of the giving by
Landlord to Tenant a notice of intention so to do. Bills for any reasonable expense incurred by
Landlord in connection with any such performance by Landlord for the account of Tenant, and bills
for all reasonable costs, expenses and disbursements of every kind and nature whatsoever, including
attorneys’ fees, involved in collecting or endeavoring to collect any sums due hereunder or
enforcing or endeavoring to enforce any rights against Tenant, under or in connection with this
Lease, or pursuant to law, including any such reasonable cost, expense and disbursement involved
in instituting and prosecuting any action or proceeding (including any summary dispossess
proceeding), may be sent by Landlord to be due and payable in accordance with the terms of said
bills, and if not paid when due, the amounts thereof shall immediately become due and payable as
Additional Rent under this Lease.

B. No entry in accordance with this Lease by Landlord or its employees, agents
or representatives, or by any other party at the direction of Landlord, shall ever be construed or
interpreted as an ouster of Tenant from possession or as a constructive eviction or to alter, diminish

“or abate Landlord’s rights under this Lease.

24,  [Intentionally Omitted].

25. Holding Over.

If Tenant lawfully remains in possession of the Premises after the expiration of the
Term, Tenant shall be a tenant from month to month, upon all the terms hereof which are not
inconsistent with such tenancy; provided, however, that Tenant covenants to pay to Landlord as
Minimum Rent during such tenancy one hundred fifty percent (150%) of the Minimum Rent in
effect immediately before expiration of the Term, in addition to all other rent and other charges due
hereunder. Such tenancy may be terminated by Landlord or Tenant upon thirty (30) days notice.

26. Surrender of Premises.

Upon termination of the Term for any reason, Tenant shall remove the Barges and
any other property of Tenant, and surrender the Premisés to Landlord in the same condition as they
were in on the Commencement Date. If Tenant fails to remove the Barges or other property, it shall
become Landlord’s property or, at Landlord’s option, shall be removed and stored at Tenant’s
expense, without Landlord being liable for trespass, conversion or negligence in respect of such
property. If Tenant fails to surrender the Premises in the condition required by this Section,
Landlord may restore the Premises to their condition as of the Commencement Date and Tenant
shall reimburse Landlord for the cost of the restoration.
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27.  Limitation on Landlord’s Liability.

A. Notwithstanding anything to the contrary in this Lease, (i) Landlord shall not
be liable to Tenant for any loss or damage to property which is either covered by insurance or which
Tenant is required to insure under this Lease, and (ii) any liability of Landlord to Tenant under this
Lease shall be limited to direct damages and shall not include indirect, consequential, incidental, or
punitive damages, including any liability to Tenant for lost profits or interruption of business.
Tenant shall look to its property damage or business interruption insurance policies, and not to
Landlord, its agents or employees for any loss incurred as a result of damage to its property or
interruption of its business.

B. Except for damages resulting from the gross negligence or willful
misconduct of Landlord, Landlord shall not be liable to Tenant, its employees, agents or other
invitees for any damage, compensation, claim or expense arising from (i) damage or loss to the
property of Tenant or others located anywhere in the Project), or (ii) death, accident or injury to
persons occurring anywhere in the Project). Landlord shall have no liability to Tenant for any delay
in completing Landlord’s Work.

- 28. Notices.

All notices and other communications hereunder shall be in writing, and shall be
hand delivered, delivered by a recognized overnight delivery service (e.g., Federal Express), or sent
by certified or registered U.S. mail, postage prepaid, to Landlord or Tenant, as the case may be, at
the address set forth below. All notices hereunder shall also be delivered to counsel for the party to
receive such notice, at the address set forth below, in order to effectuate good and valid notice

hereunder.
If to Landlord:

Director, District of Columbia Department of Housing
and Community Development

801 North Capitol Street, N.E.

8" Floor

Washington, D.C. 20002

- 'With a required copy to:

Andrew Ridley, Esquire
Assistant Corporation Counsel
801 North Capitol Street, N.E.
Room 734

Washington, D.C. 20002
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If to Tenant:

THE WHARF, INC.

t/a The Wharf

1100 Maine Avenue, S.W.
Washington, D.C. 20024
Attn: Billy White

With a required copy to:

Richard L. Aguglia, Esquire
Hunton & Williams

1900 K Street, N.W., Suite 1200
Washington, D.C. 20006

Either party may designate in writing a change in its notice address, which shall be effective ten (10)
days following receipt of such writing by the other party. Notices which are delivered in person
shall be deemed given when received. Notices which are mailed shall be deemed given on the date
they are mailed. Notices which are sent by overnight delivery service shall be deemed given on the
date they are deposited with the delivery service.

29. Quiet Enjoyment.

As long as it is not in default under this Lease, Tenant may peaceably and quietly
enjoy the Premises for the Term without hindrance, ejection or molestation by Landlord or anyone
claiming or acting by or through Landlord.

30. Security Deposit.

Tenant has deposited with Landlord the sum set forth in Section 1.L (the “Secunty
Deposit”) as security for performance of Tenant's obligations hereunder. The Security Deposit
shall be returned to Tenant, with interest, within forty-five (45) days after the expiration of the
Term, provided that Tenant has discharged all such obligations. Landlord may apply the Security
Deposit to cure any default of Tenant, and Tenant shall deposit with Landlord the amount applied
within thirty (30) days after written demand.

31. [Intentionally Omitted].
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| 32.  Rules and Regulations.

Tenant will comply with the Rules and Regulations set forth on Exhibit E, and with
any other reasonable rules and regulations as Landlord adopts for the Premises. Such rules and
regulations shall not unreasonably interfere with the conduct of Tenant’s business. In particular
instances, where in Landlord’s reasonable judgment such rules and regulations may be infeasible,
Landlord shall have the right to modify or waive such rules and regulations as they apply to
particular other tenants. Any failure by Tenant to comply with any rule or regulation established
pursuant to this Lease shall be a default under this Lease subject to Section 21. Landlord shall
exercise its rights in respect of the promulgation, revision, and enforcement of Rules and
Regulations in a non-discriminatory manner.

33. Waiver of Jury Trial.

Landlord and Tenant hereby waive all right to trial by jury in any claim, action,
proceeding or counterclaim by either Landlord or Tenant against the other pertaining to any matters
arising out of or in any way connected with this Lease, the relationship of Landlord and Tenant, or
Tenant’s use of the Premises.

34. Covenant Against Contingent Fees

Tenant warrants that its has not employed any person to solicit or secure this
Lease upon any agreement for a commission, percentage, brokerage, or contingent fee. Breach
of this warranty shall give Landlord the right to terminate this Lease, or, in its discretion, to add
to the rental or consideration the amount of such commission, percentage, brokerage, or
contingent fees. This warranty shall not apply to commissions payable by Tenant upon contracts
or sales secured or made through bona fide established commercial or selling agencies
maintained by Tenant for the purposes of securing business, or to Tenant's attorneys' fees.
Landlord shall pay any and all commissions and other compensation due to any broker, finder or
other person with whom Landlord has dealt with regard to this Lease.

35.  Facilities Nondiscrimination.
A. As used in this section, the term “facility” means the entire Premises.

B. Tenant agrees that it will not’ discriminate by segregation or otherwise
against any person Or Persons because of race, creed, color, sexual orientation, physical
disability, marital status or national origin, in furnishing, or by refusing to furnish, to any person
or persons the use of any facility, including any and all service, privileges, accommodations and
activities provided thereby.

G It is agreed that Tenant’s noncompliance with the provisions of this
Article, as determined by a final, unappealable judgement by 2 court of competent jurisdiction,
shall constitute material breach of this lease Agreement. In the event of such a determination of
noncompliance, and Tenant’s failure to cure such non-compliance within ten (10) days after such
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determination becomes final, Landlord may take appropriate action to enforce compliance, and
may pursue remedies as may be provided by law or in equity.

D. Tenant agrees to include, or to require the inclusion of, the foregoing
provisions of this section (with terms “The District” and “Tenant” appropriately modified) in
every agreement Or concession pursuant to which any person other than Tenant operates or has
the right to operate the facility. Tenant also agrees that it will also comply with any final,
unappealable court order directing Tenant to take any action with respect to any such agreement
in order to enforce the processions of this section, including but not limited to termination of the
agreement or concession in question; provided, however, that in the event the Tenant becomes
involved in or is threatened with litigation with a person as a result thereof, Tenant may request
Landlord to enter into such litigation to protect the interest of Landlord.

36. Nondiscrimination in Employment.

A. In connection with the conduct of business on the Premises, Tenant agrees
not to discriminate against any employee or applicant for employment because of race, creed,
color, sexual orientation, physical disability, marital status, or national origin. Tenant will take
affirmative action to ensure that applicants are employed and that employees are treated during
employment without regard to their race, creed, color, sex orientation, physical disability, marital
status or national origin. Such action shall include, but not limited to the following:
employment, upgrading demotion or transfer, recruitment or recruitment advertising, layoff of
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship, as required by applicable law. Tenant agrees to post in conspicuous places
available to employees and applicants for employment, notices to be provided by Landlord
setting forth the provisions of this nondiscrimination clause.

B. Tenant will, in all solicitations for advertisements for employees placed by
or on behalf of the Tenant, state that qualified applicants will receive consideration for
employment without regard to race, creed, color, sexual orientation, physical disability, marital
status or national origin.

s Tenant will send to each union or representative of workers with which it
has collective bargaining agreement(s) or other contracts of understandings a notice to be

provided by Landlord in advising the said labor union or worker’s representative of Tenant’s

commitments under this section, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment..

D. Tenant will permit Landlord access to their books, records, and accounts,
or their agents, for purposes of investigation to ascertain compliance with such rules, regulations
and orders, as provided by applicable law.

E. In the event of any final, unappealable determination by any court or
administrative body, of noncompliance of Tenant with the nondiscrimination clauses of this
Lease Agreement, and Tenant’s failure to cure such discrimination within ten (10) days after
such determination becomes final, this Lease Agreement may be canceled in whole or in part and
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Tenant may be declared ineligible for further leases with the District of Columbia.

F. Tenant further agrees to insert the foregoing provisions of
nondiscrimination in employment in all subcontracts hereunder, unless exempted by rules and
regulations or orders of Landlord so that such provisions will be binding and regulations or
orders of Landlord so that such provisions will be binding upon each subcontractor or vendor.
Tenant will take such action with respect to any subcontract as required by any final,
unappealable order of a court or governmental agency of competent jurisdiction in order to
enforce such provisions, including sanctions for noncompliance; provided, however, that in the
event the Tenant becomes involved in or is threatened with litigation with a subcontractor or
vendor as a result thereof, Tenant may request Landlord to enter into such litigation to protect the
interest of Landlord.

37. Environment Protection.

A. Tenant shall not pollute the air, ground or water in, on or under the
premises. Tenant shall comply promptly with any laws, regulations, conditions or instructions
applicable to the Tenant’s business(es) at the Premises, if and when issued by the Environmental
Protection Agency, or any Federal, state, or local governmental agency having jurisdiction to
abate or prevent pollution. The disposal of any toxic or hazardous material within the Premises

in violation or applicable laws or codes is specifically prohibited. Tenant shall require the
owners/operators of boats moored at the Premises, including rental boats, to seal all sanitation
facilities or such boats against any discharge into the Washington Channel. Services for waste
disposal, including sewage pump-out of watercraft, shall be provided by the Tenant as
reasonably appropriate. Tenant shall not discharge waste or effluent from the Premises,
including Barges, in such a manner that the discharge will contaminate streams or other bodies of
water or otherwise become a public nuisance.

B. If damage to the environment or natural resources is proximately caused
by Tenant’s activities at the premises, Tenant shall be liable to restore the damaged resources.

38. Miscellaneous.

A. Entire Agreement; Joint and Several Liability; Successors and Assigns.
This Lease constitutes the entire agreement between the parties concerning the matters set forth
herein. If Tenant shall include more than one person, the obligations hereunder of all such persons
shall be joint and several. This Lease shall be binding'upon and inure to the benefit of the parties
and their respective successors, permitted assigns, heirs and legal representatives.

B. Interpretation. The named Exhibits are part of this Lease. Section and
subsection headings are for convenience only, and not for use in interpreting this Lease. If a court
finds any provision of this Lease unenforceable, all other provisions remain enforceable.

i Costs; Include; Shall; May. Except as expressly provided otherwise in this
Lease, the party obligated or permitted to perform an obligation is also obligated, as between
Landlord and Tenant, to pay the cost of performance. “Include,” “includes,” and “including” mean
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considered as part of a larger group, and not limited to the items recited. “Shall” means is obligated
to. “May”’ means “is permitted to.” -

Iy Waiver. No provision of this Lease is waived by Landlord or Tenant unless
waived by them in writing. Landlord’s acceptance of rent is not a waiver of any default of Tenant,
regardless of Landlord’s knowledge of a default when it accepts the rent. No waiver by Landlord or
Tenant of any default is a waiver of any other default of the same or any other provision of this
Lease.

E. Rule Against Perpetuities. Notwithstanding any provision in this Lease to
the contrary, if the Lease Term has not commenced within three (3) years after the date of this
Lease, this Lease shall automatically terminate on the third (3rd) anniversary of the date hereof.
The sole purpose of this provision is to avoid any possible interpretation that this Lease violates the
Rule Against Perpetuities or other rule of law against restraints on alienation.

F. Remedies. The rights and remedies mentioned in this Lease are in addition
to, and do not deprive a party of any other rights at law or in equity.

G. No Option. The submission of this Lease for examination does not
constitute a reservation of or option for the Premises, and this Lease becomes effective only upon
execution and delivery of it by Landlord.

H. Additional Rent. All sums owed by Tenant to Landlord in connection with
this Lease which are not otherwise designated as rent shall be deemed to be additional rent.

L Governing Law. This Lease shall be governed by and construed in
accordance with the laws of the District of Columbia.
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J. Waiver and Release of Claims. In consideration of the execution and delivery
of this Lease by the parties hereto, each of such parties hereto (each, a “Releasing Party”) hereby
unconditionally releases, remises, acquits, and forever discharges the other party hereto (at such
time as such other party shall have executed and delivered this Lease), as well as each of the other
tenants of the Project (at such time as each such tenant shall have executed and delivered a Lease
containing waiver and release provisions identical to the provisions of this Section 38.J, and
provided such tenant shall not have instituted litigation against such Releasing Party after the date
hereof and before the date of such Lease) (collectively, the “Released Parties”), from any and all
claims, demands, liabilities, damages, losses, costs, expenses, causes of action, covenants, contracts,
torts, controversies, agreements, promises, representations, breaches of contract or of obligations to
perform, and any other type of conduct or misconduct, whether negligent, intentional or otherwise,
whether at law or in equity, whether matured or unmatured, and whether known or unknown, that
the Releasing Party, or any person or entity claiming by, through or under the Releasing Party, ever
had, now has, or hereafter may have, against any of the Released Parties at any time from the
beginning of the world to the date hereof related to, arising out of, or in any manner connected with:
(1) the Project, the operations of the businesses within the Project, or the conduct of any of the
Released Parties that relates in any manner to the Project; or (2) this Lease or other lease agreements
entered into at any time before the date hereof or simultaneously herewith relating to the Project
(collectively, the “Project Leases™), the procurement or negotiation of any of the Project Leases or
the terms thereof, or the performance or non-performance by any party under any of such Project

Leases.

[Signatures commence on following pagel
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IN WITNESS WHEREOF, the District of Columbia has caused this Lease to be executed in its

corporate name by Anthony Williams ,ilS__ Mayor , and attested by
Beverly Rivers ,itsSecretary of D.C. , and its seal to be hereunto affixed and does
hereby constitute and appoint Anthony Williams its true and lawful Attorney-in Fact for it

and in its name to acknowledge and deliver this Lease as its act and deed.

LANDLORD:

WITNESS: THE DISTRICT OF COLUMBIA, as agent for
THE UNITED STATES OF AMERICA

4 ”: g
- B@‘z.]_c:._(g@w
Name: Anthony A.| Williams

Title: Mayor of the District of Columbia

Approved for Legal Sufficiency:

W/ Diatey_ 2 =& 1= @1
Name: Aﬁmh&‘m_@.ﬂi\?r
Title: &MM

IN WITNESS WHE OF THE WHARF INC.,, has caused this Lease to be executed in

its corporate name by Billy @ Whetl | its Preeide , and attested by

Pewny £ White s 'S t-cm , and its seal to be hereunto affixed and does

hereby constitute and appoint 24lg R.JuJ L fe _its true and lawful Attomey-in Fact for it
and in its name to acknowledge and d€liver this Lease as its act and deed.

TENANT:
ATTEST: THE WHAREF, INC., a District of Columbia
corporation
® ki S Name M/ﬁm W
Title: r‘@g‘:ﬁ
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DISTRICT OF COLUMBIA, SS.

I, ?6 (qdys [Herrivg, a Notary Public in and for the District of Columbia, do
hereby certify that Rn-+thon y M who is personally well known (or satisfactorily
proven) to me to be the person named as Mayar of the District of

Columbia, a municipal corporation, in the foregoing Lease, bearing date as of W,
2000, and hereto annexed, personally appeared before me in the said District of’ CSlumbia and

acknowledged the same to be the act and deed of the District of Columbia, for the purposes therein
contained.

/.
WITNESS my hand and seal this &/ "tday of _}ﬂg%__, 2%930

Notary Puﬁ'c a

My commission expires: _%smi‘;'m

DISTRICT OF COLUMBIA, SS.

1, NEGINA MES , a Notary Public in and for the District of Columbia, do
hereby certify that "4 4 UHTE .~ , who is personally well known (or satisfactorily
proven) to me to be the person ndmed as YRESIDENT of THE WHARF, INC., a

District of Columbia corporation, in the foregoing Lease, bearing date as of ,Mg /&, 2000,
and hereto annexed, personally appeared before me in the said District 6f Columbia and

acknowledged the same to be the act and deed of THE WHARF, INC.., for the purposes therein
contained.

#H
WITNESS my hand and seal this/o2 _ day 0 / . 2000.
| ¥ L'; A = i 3

SEPTEMBER 14, 2000

My commission expires:
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EXHIBIT A

[Outline of Premises -- to be initialed by the parties and attached upon completion of design and
engineering for Landlord’s Work.]

7/17/00 12:02 PM
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[Site Plan of the Project]
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Lease Space No. LS-16 Fishwharf Lease Spaces
Frontage Linear Distance: 28.30 Southwest Waterfront, Northside Washington Channel
Lessor: Washington, DC Washington, District of Columbia
Page 1 of 1 pages 15 June 2000 / ghb

LEASE FRONTAGE DESCRIPTION

A certain waterfront linear frontage strip situate in Washington, District of
Columbia, in square 473 and being located along the top and easterly face of the east
concrete pier within of the area commonly known as the Washington Municipal Fish
Wharf located on the Washington, District of Columbia southwest waterfront between
Maine Avenue, S.W and the Washington Channel, said frontage space designated as
LS-16 as shown on a property location plat attached as Exhibit B and made a part
hereof, and more particularly bounded and described as follows:

Commencing at a copper in the division line between Lot 846 in Square 473 and
Lot 850 in Square 473, said copper in the top of the curb; thence from said copper

running,

South 57°59'01” West 175.46 feet to a point on the top and easterly face of said
east concrete pier and the True Point of Beginning of the herein described frontage
strip: thence running along said top and westerly face of said concrete pier,

South 45°46'12" East 28.30 feet to the terminus point.

The bearings used herein are referenced to a plat of survey dated 26 August
1988 by the District of Columbia Government, Office of the Surveyor.
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Lease Space No. LS-17 Fishwharf Lease Spaces
Frontage Linear Distance: 46.56 Southwest Waterfront, Northside Washington Channel
Lessor: Washington, DC Washington, District of Columbia
Page 1 of 1 pages 15 June 2000 / ghb

LEASE FRONTAGE DESCRIPTION

A certain waterfront linear frontage strip situate in Washington, District of
Columbia, in square 473 and being located along the top and southerly face of the east
concrete pier within of the area commonly known as the Washington Municipal Fish
Wharf located on the Washington, District of Columbia southwest waterfront between
Maine Avenue, S.W and the Washington Channel, said frontage space designated as
LS-17 as shown on a property location plat attached as Exhibit B and made a part -
hereof, and more particularly bounded and described as follows:

Commencing at a copper in the division line between Lot 846 in Square 473 and
Lot 850 in Square 473, said copper in the top of the curb; thence from said copper

running,

£ South 68°17°41" West 233.33 feet to a point on the top and southerly face of said
- east concrete pier and the True Point of Beginning of the herein described frontage
strip: thence running along said top and westerly face of said concrete pier,

South 54°31'50" East 46.56 feet to the terminus point.

The bearings used herein are referenced to a plat of survey dated 26 August
1988 by the District of Columbia Government, Office of the Surveyor.
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Lease Space No. LS-18 Fishwharf Lease Spaces
Frontage Linear Distance: 65.82 Southwest Waterfront, Northside Washington Channel
Lessor: Washington, DC Washington, District of Columbia
Page 1 of 1 pages 15 June 2000 / ghb

LEASE FRONTAGE DESCRIPTION

A certain waterfront linear frontage strip situate in Washington, District of
Columbia, in square 473 and being located along the top and westerly face of the east
concrete pier within of the area commonly known as the Washington Municipal Fish
Wharf located on the Washington, District of Columbia southwest waterfront between
Maine Avenue, S.W and the Washington Channel, said frontage space designated as
LS-18 as shown on a property location plat attached as Exhibit B and made a part
hereof, and more particularly bounded and described as follows:

Commencing at a copper in the division line between Lot 846 in Square 473 and
Lot 850 in Square 473, said copper in the top of the curb; thence from said copper

running,

South 79°18'20" West 174.66 feet to a point on the top and westerly face of said
east concrete pier and the True Point of Beginning of the herein described frontage
strip: thence running along said top and westerly face of said concrete pier,

South 45°23'42" West 65.82 feet to the terminus point.

The bearings used herein are referenced to a plat of survey dated 26 August
1988 by the District of Columbia Government, Office of the Surveyor.
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EXHIBIT C

[Certificate of Acceptance — establishing New Rent Commencement Date]

#15114 v6 - CAPT WHITE LEASE Il ‘ 4/24/00 6:12 ’'M
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EXHIBIT C

CERTIFICATE OF ACCEPTANCE

The undersigned, having entered into a certain Lease Agreement dated

, 2000, by and between the undersigned, as Tenant, and THE DISTRICT OF

COLUMBIA, acting on behalf of THE UNITED STATES OF AMERICA, as Landlofd.,

DOES HEREBY CERTIFY to Landlord that:

(M
@)

namely,

The Lease is in full force and effect without offset or defense;
Tenant has taken possession of the Premises described in said Lease,

, 1100 Maine Avenue, S. W., Washington, D.C. 20024;

©)]
)
&)

The Commencement Date is , 2000;

The New Rent Commencement Date is 5 ; and

The condition of the Premises is satisfactory to Tenant.

IN WITNESS WHEREQOF, I have hereunto set my hand and seal this day of

(Seal)

#13599 v2 - FISH WHARF FORM EXHIBITS

.
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EXHIBIT D

[Work Letter — U.S. Army Corps of Engineers Work Order]

#15114 v6 - CAPT WHITE LEASE I . 4/24/00 6:12 PM
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Exhibit D
Page 1 of 9
~.US ARMY CORPS OF | ENGINEERS . AGREEMENT NUMBER WO 3
INTERAGENCY AGREEMENT (T[] SOTAL AGREEMENT
(ER 1140-)-211) () AMENDMENT NUMBER
3, PROJECT TTTLE Impmmmt‘ to the Southwest Waterfront 4 ﬂﬂCTI‘VIDAT* 15 October 1999
Fish Market and Washingron Marina . 2 oM ONDATE 21 Apeil 2000
AND ADDRESS OF USACE ORGAN)ZATION 7. NAME AND ADDII.FS OF CUSTOMER
" N%mubhﬂn. U.8. Army Corps of Enginesrs D.C. Dept of H & Community Development
P.0. Box 171§ ' 801 North Capitol N.E., 8t Floor
_ : 031715 - Washington, DC_2

8. SCOPE OF WORK [Addlrional pages may be used as needed)

“Inuﬁandmﬂ with the FY 1999 Omuribus Appropristions BUll; the Corps ofmmﬁummmmmmmw

‘Sectién 106 compliance documentarion needed to kmplemeat the improvemésiss identificd in the Soudrwest Waterfront Development Needs
Asseszment dnml July 1999, The specific rasks and budgets arc as.follows!

5|. Manageent - mcmsﬂﬁwmmlmjﬁnmwpmwdmwumm $5,000 budget,
. $24;000 projest coatingency. ;

2, 12‘1:.“”:“; CompHance ~ AN necessary eavironmental compiance ‘dpcamentation will be prepared. $55,000 budgee

3. .CulmraV Section 106 Complince — Al necessary.coardination with thio D.C. Historical Preservation Officer will be sccomplished ind
1 3l pecessary compliance documentation will be prepared. $14,000 budget.

PR

L

) k qm'omn mlcnnons (Addunmfmmh m'dnn-in#

e Corpa wif make every, effort mx comp ﬂmmvﬁomuﬂm&qulmmwuu withie $ moaths wnd 1o limit project

i mﬂx;wm?mngﬁcMMm@m:b&wm CENAB recelvei’s k& mmimmmmm
-!hiphj?ﬂli:m PhiaL. DCDHCDWIHMCENABI!W;WA(HWL C commeats oa fhe propored bmprovesents,
'mﬁdmmuthuu&mmmmpof&nlud. g

[I8
i Ham- MuyY Dun

F " Yolces . (410) 962-3377
”ma (ﬁo}ﬁz-mz

E?(G FORM 4914-R, Jan 88
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Exhibit D
Page 2 of 9
lz.."‘f:":l--i’.'
Acupyof.ﬂwmpﬂmcudoﬂlmmnwmbcpwﬂm
,u: wpmwm»mmmwhpmumwf- o L _
‘r' SOURCE: -]i . PREVIOUS AMOUNT.-.." - | . AMOUNT THIS AGTION AMENDED TOTAL
TleamonT | i | ,
nt,mmnmoum M( PN 90 -Wm.g:))
e mm.mommst FML@-\) T |isomo. $125:000 “f 2
— -4 ; O e o !
' i
!u. mrm Punds will be provided by:
. 0 mruwmummmnmwmcmw
& Retmbunabli Order @/ USC 1533 - Economy Ac)
; D MEM :
R INDEX  FeA A0B
fﬁ st‘IS ‘76 g4040_OH0lZ . 1506 -
'u. n‘n.l.me -, 'ETH" L
. Rﬂuﬂlhpwniw'iﬂhmdlb’r G} s¥1080 Damu a m.-f
[ /b, ‘Frequency: ﬁMomNr [0 Quasterly meﬁmgm
’i L nmmmmﬂnummgmgwmm
. d, Submlto: Dcwunmucmwmwm |
' Office of the Comptroller . ;
; sommc.pmsmru,-ﬁm , ! \
Washington, DC 20002 : i
1‘. Amom'r .
]"‘f‘ 1999 Omnibus Appropristions Bill, 31 USC 1535 » Emowh@md Interagency Agreement.
- /
2. APPROVALS ' ; .
;. ﬁrmmmonmanmﬂamcmmn w.\c: DATE
;f T B. NAMIE AND TITLE OFAUTRORIZING OFFICIAL FORTHE DATE
CUSTOMER
L ahone, Director Z
: IL mt ofﬂpmmmé&mty Devalopment 4 &;,5'

I (Proponent CBCW-RI)
ENG FORM 4914-1, Jno 38 :
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s US ARMY CORPS OF ENGINEERS 1. AGREEMENT NUMBER WO 4
| /“ INTERAGENCY AGREEMENT 2. [X] INITIAL AGREEMENT
(ER 1140-1-211) [J AMENDMENT NUMBER '

3. PROJECT TITLE

Improvements to the Southwest Waterfront 4. EFFECTIVE DATE 13 March 2000

Fish Market and Washington Marina

5. COMPLETION DATE 30 September 2000

6. NAME AND ADDRESS OF USACE ORGANIZATION

7. NAME AND ADDRESS OF CUSTOMER
D.C. Dept of Housing & Community Development

801 North Capitol Street, N.E., 7th Floor
Washington, DC 20002

Baltimore District, U.S. Army Corps of Engineers
P.0.Box 1715
Baltimore, MD 21203-1715

8. SCOPE OF WORK (Additional pages may be used as needed)

In accordance with the FY 1999 Omnibus and the FY 2000 DC Appropriations Bills, the Corps of Engineers will provide the following:

I

3

Management — The Corps of Engineers will provide a project manager to provide overall management of the wooden pile investigation
and preparation of contract documents for selected improvements to the Washington Marina, Municipal Fish Warf, and adjacent DC
Govemment Properties. $20,000 budget, $10,0000 contingency for investigation and preparation of contract documents,

Property Description — Using existing survey information and Jease exhibits, a property description will be provided for the
Washington Marina and Municipal Fish Warf. The description will precisely identify the property being leased, to include the
common area and pier frontage at the Municipal Fish Wharf. $8,000 budget.

Wooden Pile Investigation and Report — A contract for a wooden pile investigation will be issued. Wooden foundation piles under the
fish wharf and marina piers and under the seawall/ bulkhead will be inspected by underwater divers and a civil/ structural engineer will
characterize the condition of the piles, make a determination as to whether the piles need to be repaired ot replaced, and estimate the
remaining useful life of the piles. $25,000 budget. R

Design Plans — The Corps of Engineers will prepare a site plan identifying the improvements to be made to the Washington Marina,
Municipal Fish Wharf, and Redevelopment Land Agency premises. The site plan will be coordinated with the Washington Marina,
Municipal Fish Wharf, and Capital Yacht Club tenants and DHCD:. After an investigation of the woodén piles is conducted, and afier
NEPA/Sect 106 compliance documentation is completed, design and construction contract documnents for the repair or replacement of
the wooden piles and/or for the work listed on the attached sheet will be prepared as the budget will allow. Design-build and task-order
contracts will be used to hnp‘l_elment the improvements. The contractors will be responsible for securing all necessary pq-ﬁ-.iu_

$110,000 budget.

9. CUSTOMER EXPECTATIONS (Additional pages may be used as needed)

The Corps of Engineers will make every effort to minimize project costs and complete the scope of work within 7 months of signing this
work order by both parties. Priorities will be to complete the survey in April 2000 and the underwater investigation by June 2000. After the
Corps of Engincers has completed the underwater investigation, the Corps of Engineers and the Department of Housing and Community

funds available.

Development will recvaluate the estimated duration, construction costs, and scope of work to ensure that the total project costs do not exceed

10. USACE PROJECT OFFICER

Name: Mary Y. Dan
Voice: (410) 962-3377
FAX: (410)962-9312

‘.’;l\*"" |

11. CUSTOMER PROJECT OFFICER

Name: Joseph J. Wolfe
Voice: (202) 442-6977
FAX: (202)442-6967

ADDRESS -~
Baltimore District, U.S. Army Corps of Engincers

P.O. Box 1715
Baltimore, MD 21203-1715

ADDRESS A\
D.C. Dept of Housing & Community Development

801 North Capitol Street, N.E., 7th Floor
Washington, DC 20002

ENG FORM 4914-R, Jan 88

(Proponent: CECW-FJ)
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{1 REFPORTS

A copy of the property descriptions, underwater investigation report, site plan, development concept, and contract documents will be
provided.

13, FUNDS [Page(s) with cost breakdown may be attached as necessary]
PREVIOUS AMOUNT " AMOUNT THIS ACTION AMENDED TOTAL

SOURCE

a. USACE AMOUNT

P | P BN
b. CUSTOMER AMOUNT $0 W $173,60 51406007 4173 I Rl
c. TOTALPROJECTCOST | $0 5140000 < "73,61"34\' $140,000° 4173 6o C}N

L=

14, FUNDING. Funds will be provided by: Ge. o
. ‘O] Transfer Appropriation (SF1151, Non-Expenditure Transfer Authorization)

R U | L 15 A i B .

_-_-'_'ﬁ «-Re!mb’nﬂ‘s'lﬂtorder(ﬂ USC 1535¢ Economy det)  + 7"
i 'D m(*mfb‘) ‘ he " ¥ SR T SO - . &
i Pl : LA

P 1 b AT

nb i Appmprl-tlon'

15. BILLING
1. Request for payment will be made by: [ SF1080 [J sF1081 [] Other (describe)
b. Frequency: [§ Monthly [] Quarterly [ Upon Work Completion [] Other (describe)

¢. Request for payment will cite the following accounting information (describe necessary documentation):

d. Submitto:  D.C. Dept of Housing & Community Development

ATTN: Mr. Joseph Wolfe
801 North Capitol Street, N.E., 7th Floor
Washington, DC 20002 /

X

16. AUTHORITY
FY 1999 Omnibus Appropriations Bill,
Memorandum of Agreement Between the
the Southwest Waterfront.

FY 2000 District of Columbia Appropriations Bill, 31 USC 1535 - Economy Act, and
District of Columbia and the U.S. Army Corps of Engineers regarding Improvements to

17. APPROVALS

2. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR USACE
e

James R. Jones )
Chief, Programs and Preject Management Division C_ —

b. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR THE
CUSTOMER

Othello Mahone, Interim Director
Department of Housing and Community Development »

ENG FORM 4914-R, Jan 88
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Exhibit D
Page 5 of 9

Improvements to the Southwest Waterfront Fish Market and Washington Marina

Attachment to Interagency Agreement WO-4

The following will be removed/ constructed:

Underground Storage Tanks ~ Four underground storage tanks (one 4,000 gallon, two 2,000 gallon, and one
30,000 gallon) will be closed and the tanks, associated piping, ancillary equipment, and contaminated soil will be
removed and disposed of in accordance with D.C. regulations. (task order contract)

Fish Market Building = The facility will be demolished and disposed of. (task order contract)

Concrete Bulkhead — The area of the bulkhead to be repaired is beneath the 1-395 bridge. The top 6" of concrete
will be removed. The bulkhead will be drilled to tie in new reinforcing steel. A concrete section approximately
50° long, 2 wide, and 2.5” deep will be added to the top of the bulkhead, and the area behind the bulkhead will be
backfilled. The existing railing between the marina and Pruitt Seafood will be removed and a new railing will be
installed. :

Electrical Utilities — The Contractor will prepare an electrical plan that provides sufficient power for projected
activities and operation and will coordinate the electrical plan with PEPCO {o.define/delineate responsibilities for
relocating utilities and implementing/constructing the plan. Utility trenches will be excavated and approximately
5,100 If of electrical ductbanks will be constructed and overhead electrical distribution lines will be relocated

underground. . . . . \ A -
Remove Fence - 60 If of chain link fence between the fish wharf and the Capitol Yacht Club-parking areas will be

removed. ... .. .

g

_Equipment on Site - The existing equipment on Lot 846 that is not being used will be removed. .
Fish Cleaning Building — The central historic portion of the structure will be renovated for the fish cleaning
service and vending machines. The remainder of the building will be demol_ished. A new facility for the public
restrooms and dumpsters will be constructed at the eastern edge of Lot 846. . The new facility will be a masonry
structure similar to the existing. ,
Concrete Piers — The existing wooden piles under the marina and fish wharf piers will be repaired and replaced as
needed. The fish wharf piers, approximately 16,868 sf, will be repaved with a new concrete surface and made
ADA compliant. 1.5” of the existing surface will be removed to level the piers. A new concrete surface will be
poured with 6 x 6 inch wire reinforcing. A patterned surface will be provided and color dye will be imcluded.
Utilities serving the fish wharf barges will be upgraded to meet current codes.
Safety Railings and Fences — Existing safety railings along the bulkhead will be removed. Guardrails will be
installed for parking areas along the waterfront and bulkhead west of the marina and along the bulkhead between
the marina and fish wharf. As much as 2,000 If of 2 rail, 2" dia, steel pipe, safety railing will be installed along
the concrete piers and bulkhead, as needed for pedestrians.
Piers and Boat Slips - Remove, as necessary, existing piles and piers and install fully-functional floating pier/dock
replacements with such accessories (water, electric, etc.) as specified by the Tenant in a configuration shown in
the attached site plan. The number of floating piers and docks to be installed by the government government will
be the maximum number which can be installed within a $1,150,000 budget. The remaining floating piers will be
provided by others. ( design-build contract)
Site Lighting - Site lighting will be upgraded throughout the site in order to comply with current code
requirements. Approximately 5,100 If of utility trenches will be excavated. 41 lighting fixtures and associated
conduit and wiring will be installed. o
Paving — Approximately 50,000 sf of paving, trees and stumps throughout the site, and chainlink fences around the
parking lot west of the marina and to the east of the Maine Avenue Seafood building will be removed. The entire
site, approximately 100,000 sf, will be cut, filled, and graded to provide larger, more level, parking areas and to
improve stormwater management. A concrete walkway along the waterfront between the marina building and the
east edge of the fish wharf will be provided.
Sidewalks — Approximately 7,100 sf of sidewalks will be provided.
Marina Building —A new membrane roof will be installed, and the electrical service will be upgraded. The
electrical upgrades will include demolition and removal of the existing 400 A service and the installation of 1 -
1200 A 208/120V 3 phase electrical service, 3 — 400 A distribution panels, feeders from the new 1200 A service to
each (3) 400 A panel, and reconnection of the existing store circuits to a new 400 A panel.
Landscaping — Landscaping improvements will be provided along Main Avenue and around parking lots in areas

that will not reduce parking capacity.
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, Page
US ARMY CORPS OF ENGINEERS 1. AGREEMENT NUMBER WO 5
INTERAGENCY AGREEMENT 2. P INITIAL AGREEMENT
(ER 1140-1-211) [] AMENDMENT NUMBER

Fish Market and Washin Mari
: e 5. COMPLETION DATE 30 June 2001

6. NAME AND ADDRESS OF USACE ORGANIZATION 7. NAME AND ADDRESS OF CUSTOMER
Raltimore District, U.S. Army Corps of Engineers D.C. Dept of Housing & Community Development
P.O. Box 1715 801 North Capitol Street, N.E., 8® Floor
Baltimore, MD 21203-1715 Washington, DC 20002

8. SCOPE OF WORK (ddditional pages may be used a5 needed)
In accordance with Public Law 106-113, the Corps of Engineers agrees to prepare, procure, and oversee contracts for improvements to the

Southwest Waterfront in the District of Columbia as follows:

1. Management— The Corps of Engincers will provide a project manager to provide overall management of contract procurement and
construction of the improvements noted in item 3. $11,140 budget, $ 41,210 contingency for entire project.
2. Construction Supervision & Inspection — A project engineer will oversee the construction contractor and verify that improvements are
being provided in accordance with the construction contract. $29,700 budget.
. The following will be removed/ constructed: ‘
s  Underground Storage Tanks — Four underground storage tanks (one 4,000 gallon, two 2,000 gallon, and one 30,000 gallon) will be
closed and the tanks, associated piping, ancillary equipment, and contarninated soil will be removed and disposed of in accordance with

D.C. regulations. $100,000 budget.

s  Electrical Utilities — Utility trenches will be excavat
relocated underground. $107,590 budget.
Fish Market Building — The facility will be demolished and disposed of. $8,470 budget.
Site Lighting - Site lighting will be upgraded throughout the site in order to comply with current code requirements. Approximately
5,100 If of utility trenches will be excavated.” 41 lighting fixtures and associated conduit and wiring will be installed. $66,890 budget.

o Concrete Bulkhead — The area of the bulkhead to be repaired is beneath the 1-395 bridge. The top 6” of concrete will be removed. The
bulkhead will be drilled to tie in new reinforcing steel. A concrete section approximately 50 long, 2' wide, and 2.5” deep will be
added to the top of the bulkhead, and the area behind the bulkhead will be backfilled. The existing railing between the marina and
Pruitt Seafood will be removed and a new walkway railing will be installed. $24,080 budget.

e  Safety Railings and Fences — Existing safety railings along the bulkhead will be removed. Guardrails will be installed for parking areas

. along the waterfront and bulkhead west of the marina and along the bulkhead between the marina and fish wharf. As much as 2,000 If

of 2 rail, 2" dia, steel pipe, safety railing will be installed along the concrete piers and bulkhead, as needed for pedestrians. $38,260

budget.
e Remove Fence =60 1fof ch

budget.
Equipment on Site — The existing equipment on Lot 846 that is not being used will be removed. 51,530 budget.

Sidewalks — Provide 7,100 sf of sidewalk. £24,070 budget.

ed and approximately 3,000 If of overhead clectrical distribution lines will be

ain link fence between the fish wharf and the Capitol Yacht Club parking areas will be removed. $330

9, CUSTOMER EXPECTATIONS (Additional pages may be used as needed)

The Corps of Engineers will make every effort to minimize project costs and complete the project within 15 months. After the Corps of
Engineers has completed the design work, the Corps of Engineers and the Department of Housing and Commmunity Development will
reevaluate the estimated duration, construction costs, and scope of work to ensure that the total project budget amount does not exceed
$453,260. The Corps of Engineers will make reasonable efforts to accommodate the tenant's priorities for work preformed. However, the
final decisions shall remain with DHCD. The priority of the items in the scope of work will generally be in the order listed. The Corps of
Engineers will make reasonable efforts to minimize the distuption to Tenant’s business. The majority of construction on the fish wharf
property will be scheduled to occur during the winter months. If multiple design-build contracts are awarded, the contracts will require close

coordination with the Corps project manager to avoid construction scheduling conflicts.

10. USACE PROJECT OFFICER 11. CUSTOMER PROJECT OFFICER
Name: Joseph J. Wolfe

Name: Mary Y. Dan
Voice: (202) 442-6977

Voice: (410)962-3377
FAX: (410)962-9312 FAX: (202) 442-6967

ADDRESS Baltimore District, U.S. Army Corps of Engineers ADDRESS 1 Dept of Housing & Community Development
801 North Capitol Street, N.E., 8* Floor

P.O. Box 1715
Baltimore, MD 21203-1715 Washington, DC 20002

ENG FORM 4914-R, Jan 88

(Proponent: CECW-RI)
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12. REPORTS

A complete set of as-built drawings shall be provided.

13. FUNDS [Page(s) with cost breakdown may be attached as necessary]
SOURCE PREVIOUS AMOUNT AMOUNT THIS ACTION AMENDED TOTAL

a. USACE AMOUNT

b. CUSTOMER AMOUNT $ $453,260 $453,260

¢. TOTAL PROJECT COST 3 $453,260 $453,260

14. FUNDING Funds will be provided by:
a. D Transfer Appropriation (SF1151, Non-Expenditure Transfer A uthorization)

a Reimbursable Order (3] USC 1535 - Economy Act)
[] Other (descrive)

b. Appropriation:

15. BILLING
a. Request for payment will be made by:  [X] SF 1080 O sr1081 [ Other (describe)

b. Frequency: [x] Monthly [7] Quarterly O Ueen Work Completion [ ] Other (describe)

¢. Request for payment will cite the following accounting information (describe necessary documentation):

d. submitte: D,C, Dept of Housing & Community Development
Office of the Comptroller
801 North Capitol Street, N.E., 7* Floor
‘Washington, DC 20002

16. AUTHORITY

Public Law 106-

113, District of Columbia FY 2000 Appropriations, 31 USC 1535 - Economy Act, and Memorandum of Agreement
Between the District of Columbia and the U.S. Army Corps of Engineers regarding Improvements to the

Southwest Waterfront.

17. APPROYALS
2. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR USACE SIGNATURE DATE

James R. Jones
Chief, Programs and Project Management Division

b. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR THE, SIGNATURE DATE
CUSTOMER
Othello Mahone, Interim Director
Department of Housing and Community Development

ENG FORM 4914-R, Jan 88

(Proponent: CECW-RI)
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US ARMY CORPS OF ENGINEERS 1. AGREEMENT NUMBER WO 6
MERAGENC\_’ AGREEMENT 2. P INITIAL AGREEMENT
(ER 1140-1-211) [0 AMENDMENT NUMBER

3. PROJECTTITLE  Improvements to the Southwest Waterfront | * EFFECTIVE DATE 1 July 2000

Fish Market and Washingt arina

L Bron M 5. COMPLETION DATE 30 June 200!

6. NAME AND ADDRESS OF USACE ORGAN 1ZATION 7. NAME AND ADDRESS OF CUSTOMER
Baltimore District, U.S. Army Corps of Engineers D.C. Dept of Housing & Community Development
P.O.Box 1715 801 North Capitol Street, N.E., 8" Floor
Baltimore. MD 21203-1715 Washington, DC_ 20002

8. SCOPE OF WORK (Additional pages may be used as needed)
In accordance with Public Law 106-113, the Corps of Engineers agrees to prepare, procure, and oversee contracts for improvements to the

Southwest Waterfront in the District of Columbia as follows:

1. Management — The Corps of Engineers will provide a project manager to provide overall management of contract procurement and
construction of the improvements. $73,710 budget, $272,730 contingency for entire project.

2. Construction Supervision & Inspection — A project engineer will oversee the construction contractor and verify that improvements are
being provided in accordance with the construction contract. $196,560 budget.

3. The following will be removed/ constructed:

e  Marina Building —A new membrane roof will be installed, and the electrical service will be upgraded. The electrical upgrades will
include demolition and removal of the existing 400 A service and the installation of 1 — 1200 A 208/120V 3 phase electrical service, 3 -
400 A distribution panels, feeders from the new 1200 A service to each (3) 400 A panel, and reconnection of the existing store circuits
to a new 400 A panel. $255,000 budget.

s+ Piers and Boat Slips - Remove, as necessary, existing piles and piers and install fully-functional floating pier/dock replacements with
such accessories (water, electric, etc.) as specified by the Tenant in a configuration shown in the attached site plan. The number of
floating piers and docks to be installed by the government will be the maximum number which can be installed within a $1,150,000
budget. w

e  Fish Cleaning Building — The central historic portion of the structure will be renovated for the fish cleaning service and vending
machines. The remainder of the building will be demolished. A new facility for the public restrooms and dumpsters will be constructed
at the eastern edge of Lot 846, The new facility will be a masonry structure similar to the existing. $365,390 budget.

e  Concrete Piers — The existing wooden piles under the marina and fish wharf piers will be repaired and replaced as needed. The fish
wharf piers, approximately 16,868 sf, will be repaved with a new concrete surface and made ADA compliant. 1.5 of the existing

surface will be removed to level the piers. A new concrete surface will be poured with 6 x 6 inch wire reinforcing. A patterned surface

will be provided and color dye will be included. Utilities serving the fish wharf barges will be upgraded to meet current codes.

$225,000 budget excluding pile repairs or replacement.

e  Paving - Approximately 50,000 sf of paving, trees and stumps throughout the site, and chainlink fences around the parking lot west of
the marina and to the east of the Maine Avenue Seafood building will be removed. The entire site, approximately 100,000 sf, will be
cut, filled, and graded to provide larger, more level, parking areas and to improve stormwater management. 6" subbase, 67 base, and 3"
wearing courses and striping will be provided. A concrete walkway along the waterfront between the marina building and the cast edge
of the fish wharf will be provided. $414,370 budget.

e Landscaping - Landscaping improvements will be provid
parking capacity. $47,240 budget.

ed along Main Avenue and around parking lots in areas that will not reduce

9. CUSTOMER EXPECTATIONS (Additional pages may be used as needed)
The Corps of Engineers will make every effort to minimize project costs and complete the project within 15 months. After the Corps of
ork, the Corps of Engineers and the Department of Housing and Community Development (DHCD)

Engineers has completed the design W
will reevaluate the estimated duration, construction costs, and scope of work to ensure that the total project budget amount does not exceed

$3,000,000. The Corps of Engineers will make reasonable efforts to accommodate the tenant's priorities for work preformed. However, the
final decisions shall remain with DHCD. The marina building roof and the marina piers and boat slips will be first and second priority
respectively. The priority of the remaining items in the scope of work will generally be in the order listed. The Corps of Engineers will make
reasonable efforts to minimize the distuption to Tenant’s business. The majority of construction on the fish wharf property will be scheduled
to occur during the winter months. If multiple design-build contracts are awarded, the contracts will require close coordination with the
Corps project manager to avoid construction scheduling conflicts. :
10. USACE PROJECT OFFICER

Name: Mary Y. Dan

Volce: (410)962-3377

FAX: (410)962-9312

11. CUSTOMER PROJECT OFFICER
Name: Joseph J. Wolfe
Volce: (202) 442-6977
FAX: (202)442-6967

ADDRESS p_100re District, U.S. Army Corps of Engineers ADDEESS 10y Dept of Housing & Community Development
P.O. Box 1715 801 North Capitol Street, N.E., * Floor

Baltimore, MD 21203-1715 Washington, DC 20002
ENG FORM 4914-R, Jan 88

(Proponent: CECW-R)
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Page 9 of 9

12. REPORTS

A complete set of as-built drawings shall be provided.

13. FUNDS [Page(s) with cost breakdown may be attached as necessary]

SOURCE PREVIOUS AMOUNT AMOUNT THIS ACTION AMENDED TOTAL
a. USACE AMOUNT
b. CUSTOMER AMOUNT 3 $3,000,000 $3,000,000
c. TOTAL FROJECT COST [ $3,000,000 $3,000,000

14. FUNDING Funds will be provided by:

" a. D Transfer Appropriation (SF1151, Nen-Expenditure Transfer Authorization)

E‘ Reimbursable Order (3] USC 1535 - Economy Act)

[] Other (descrive)

b. Appropriation:

15. BILLING

a. Request for payment will be made by:
b. Frequency: [g] Monthly [0 Quarterly [] Upon Work Completion [] Other (describe)

c. Request for payment will cite the following accounting information (describe necessary documentation):

sF1080 [ sF1081 [0 Other (descrive)

. d. Submitte: D C, Dept of Housing & Community Development
Office of the Comptroller

801 North Capitol Street, N.E., 7* Floor

Washington, DC 20002

16. AUTHORITY

Public Law 106-113 — District of Columbia FY 2000 Appropriation, 31 USC 1535 - Economy Act, and Memorandum of Agreement
Between the District of Columbia and the U.S. Army Corps of Engineers regarding Improvements to the Southwest Waterfront.

17. APPROVALS

a. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR USACE | SIGNATURE

James R. Jones

Chief, Programs and Project Management Division

DATE

b. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR THE SIGNATURE

CUSTOMER
Othello Mahone, Interim Director

Department of Housing and Community Development

DATE

ENG FORM 4914-R, Jan 88

(Proponent: CECW-RI)
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Purpose

EXHIBIT E

RULES AND REGULATIONS

The purpose of these Rules and Regulations is to summarize Tenant’s
responsibilities with respect to the day-to-day operation and maintenance of the Project.

Common Area Use

To ensure a pleasing and safe environment in the common areas (parking lots and
sidewalks) of the Project, each Tenant shall:

1.

Keep the sidewalk in front of its Premises clear and free from ice and snow.
(Use only sodium based ice melters that do not damage the pavement.)

Not place any objects in the common areas of the Project, except in areas, if
any, designated for tables by the Tenant Committee.

Not solicit business in the common areas; i.e., no signs or displays, except as
approved by the Tenant Committee,

Not use the common areas for the sale of merchandise without the prior
written consent of Landlord.

Storefronts and Signs

To ensure a consistent appearance throughout the Project:

1

Tenant shall keep the storefront of its Premises in good repair and clean
condition.

Any temporary sign used by Tenant in its door or window must be
professionally made and must comply with District of Columbia sign

regulations.

#13599 v2 - FISH WHARF FORM EXHIBITS E-1
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Tenant Advertising

1.  Tenant shall not utilize any advertising medium within the Project that can
be seen, heard, or experienced outside of the Premises, including, but not
limited to, flashing lights, searchlights, loudspeakers, phonographs, radios or
televisions, except as may be approved by the Tenant Committee, as, for
example, seasonal displays of lighting and music.

2. Tenant shall not display, paint, place or cause to be displayed, painted, or
placed, any handbills, bumper stickers, sandwich boards or other advertising
devices in any portion Common Area.

3.  Tenant shall not distribute, or cause to be distributed, in the Project, any
handbills or other advertising devices; and will not conduct or permit any
activities that might constitute a nuisance.

.Loading and Unloading

All shipping, receiving, loading or unloading of Tenant’s merchandise, supplies or
other property shall take place only in the areas, and at times, designated therefor by the
Tenant Committee. Tenant shall not permit any trucks, trailers, or other vehicles or
equipment engaged in such activities to interfere with the use of any Common Area or any
pedestrian or vehicular use.

Noise

Tenant shall not permit any noise to be made inside of its Premises which can be
heard outside of the Premises. Tenant shall not use any loudspeaker or other
communications equipment that may be heard or seen outside of its Premises.

QOdors

Tenant shall prevent the emission of odors from its Premises that are objectionable
to its neighbors.

Refuse
To ensure a clean and equitable refuse handling system:

1. The Management Agent for the Project shall provide refuse containers and
disposal service and will allocate the costs thereof to each tenant as provided

in its lease.

2. Tenant shall keep its refuse in proper containers in its P::emises and shall
place it in the refuse container when taken outside the Premases. .

413599 v2 - FISH WHARF FORM EXHIBITS E-2
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Pest Exterminator Services

Tenant shall contract with a professional exterminator for monthly inspections and
treatments as necessary, to ensure that infestations by insects and rodents do not occur on

the Premises.
Store Plans and Permits

The plans and contractors for doing any work in the Premises that requires a
permit must be submitted to the Landlord for approval. This includes but is not limited to
work that requires a building, mechanical, electrical, or plumbing permit.

Parking

To ensure that adequate and convenient parking is available to customers of the
Project, no part of the Common Area may be used for parking by employees of Tenant or
other Tenants of the Project.

Emergencies

Tenant must notify the Landlord, as soon as possible, of any emergency situation,
injury, fire or disorder that occurs in the Tenant’s Premises or any common area of the

Project.
QOutside Prumntiunal Activities

To avoid undesired disturbances of Tenants and customers of the Project, outside
pmmotxonal activities will only be permitted with approval of the Tenant Committee.

Video Games

Tenant shall not permit the installation or use in any portion of its Premises of a
pinball, video or other amusement or game machine of any kind.

#13599 v2 - FISH WHARF FORM EXHIBITS E-3
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PUBLIC LAW 105-277—OCT. 21, 1998 112 STAT. 2681-124

for every dollar expended, in cash or in kind, to carry out the
activities supported by the grant.

FEDERAL PAYMENT TO HISTORICAL SOCIETY FOR CITY MUSEUM

For a Federal payment to the Historical Society of Washington,
D.C., for the establishment and operation of a Museum of the
City of Washington, D.C. at the Carnegie Library at Mount Vernon
Square, $2,000,000, to remain available until expended, to be depos-
ited in a separate account of the Society used exclusively for the
establishment and operation of such Museum: Provided, That the
Secretary of the Treasury shall make such payment in quarterly
installments, and the amount of the installment for a quarter
shall be equal to the amount of matching funds that the Society
has deposited into such account for the quarter (as certified by
the Inspector General of the District of Columbia): Provided further,
That notwithstanding any other provision of law, not later than
January 1, 1999, the District of Columbia shall enter into an
agreement with the Society under which the District of Columbia
shall lease the Carnegie Library at Mount Vernon Square to the
Society beginning on such date for 99 years at a rent of $1 per
year for use as a city museum.

FEDERAL PAYMENT FOR A NATIONAL MUSEUM OF AMERICAN MuUSIC
AND FOR DOWNTOWN REVITALIZATION

For a Federal contribution to the District of Columbia to estab-
lish a National Museum of American Music and for downtown
revitalization, $700,000 which shall be deposited into an escrow
account held by the District of Columbia Financial Responsibility
and Management Assistance Authority, to remain available until
expended: Provided, That $300,000 shall be available from this
appropriation for the Federal City Council to conduct a needs and
design study for a National Museum of American Music: Provided
further, That $300,000 shall be available from this appropriation
for the Washington Center Alliance to further and promote the
objectives of the Interactive Downtown Task Force: Provided fur-
ther, That $100,000 shall be paid to Save New York Avenue, Inc.,
for the further improvement of that portion of New York Avenue
designated as the Capital Gateway Corridor.

UNITED STATES PARK POLICE

For a Federal payment to the United States Park Police,
$8,500,000, to acquire, modify and operate a helicopter and to
make necessary capital expenditures to the Park Police aviation
unit base: Provided, That the Chief of the United States Park
Police shall provide quarterly financial reports during fiscal year
1999 on the expenditure of said funds to the Committees on Appro-
priations of the Senate and House of Representatives, the Commit-
tee on Governmental Affairs of the Senate, and the Committee
on Government Reform and Oversight of the House of Representa-
tives.

FEDERAL PAYMENT FOR WATERFRONT IMPROVEMENTS

For a Federal payment to the District of Columbia Department
of Housing and Community Development for a study in consultation
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112 STAT. 2681-125 PUBLIC LAW 105-277—OCT. 21, 1998

with the United States Army Corps of Engineers of necessary
improvements to the Southwest Waterfront in the District of Colum-
bia (including upgrading marina dock pilings and paving and restor-
ing walkways in the marina and fish market areas) for the portions
of Federal property in the Southwest quadrant of the District of
Columbia within Lots 847 and 848, a portion of Lot 846, and
the unassessed Federal real property adjacent to Lot 848 in Square
473, and for carrying out the improvements recommended by the
study, $3,000,000: Provided, That no portion of such funds shall
be available to the District of Columbia unless the District of
Columbia executes a 30-year lease with the existing lessees, or
with their successors in interest, of such portions of property not
later than 30 days after the existing lessees or their successors
in interest have submitted to the District of Columbia acceptable
plans for improvements and private financing: Provided further,
That the District of Columbia shall report its progress on this
project on a quarterly basis to the Committees on Appropriations
of the House of Representatives and the Senate.

FEDERAL PAYMENT FOR MENTORING SERVICES

For a Federal payment to the International Youth Service
and Development Corps, Inc. for a mentoring program for at-risk
children in the District of Columbia, $200,000: Provided, That the
International Youth Service and Development Corps, Inc. shall
submit to the Committees on Appropriations of the House of Rep-
resentatives and the Senate an annual report due November 30,
1999, on the activities carried out with such funds.

FEDERAL PAYMENT FOR HOTLINE SERVICES

For a Federal payment to the International Youth Service
and Development Corps, Inc. for the operation of a resource hotline
for low-income individuals in the District of Columbia, $50,000:
Provided, That the International Youth Service and Development
Corps, Inc. shall submit to the Committees on Appropriations of
the House of Representatives and the Senate an annual report
due November 30, 1999, on the activities carried out with such
funds.

FEDERAL PAYMENT FOR PUBLIC EDUCATION

For a Federal contribution to the public education system for
public charter schools, $15,622,000.

FEDERAL PAYMENT FOR MEDICARE COORDINATED CARE
DEMONSTRATION PROJECT IN THE DISTRICT OF COLUMBIA

For payment to the District of Columbia Financial Responsibil-
ity and Management Assistance Authority, $3,000,000 for the
continued funding of a Medicare Coordinated Care Demonstration
Project in the District of Columbia as specified in section
4016(b)(2)(C) of the Balanced Budget Act of 1997.

FEDERAL PAYMENT FOR CHILDREN’S NATIONAL MEDICAL CENTER

For a Federal contribution to the Children’s National Medical
Center in the District of Columbia, $1,000,000 for construction,
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AUTHENTICATED
U.S, GOVERNMENT
INFORMATION

GPO

10511 CONCRESS REPORT
9 Session HOUSE OF REPRESENTATIVES 105-670

DISTRICT OF COLUMBIA APPROPRIATIONS BILL, 1999

AuGusT 8, 1998 —Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. TAYLOR of North Carolina, from the Committee on
Appropriations, submitted the following

REPORT

[To accompany H.R. 4380]

The Committee on Appropriations submit the following report in
explanation of the accompanying bill making appropriations for the
District of Columbia for the fiscal year ending September 30, 1999,
and for other purposes.

INDEX TO BILL AND REPORT

Summary of estimates and recommendations ..., -

Federal Funds ......cooooviiieiiieiininen e 2 2
District of Columbia Funds ............... 8 3
Comparative Summary of Bills --- 3
General StAteMeEnt ..o.iiciiiiiceiicn e e - 6
Operating Expenses:
Governmental Direction and Support ..o, 8 34
Economic Development and Regulation .. . 9 39
Public Safety and Justice ......ccocceeneeene . 10 43
Public Education System . 13 47
Human Support Services . . 18 56
Public WOTKS ..ovoiiiiiieecieeeneecce e . 19 60
Washington Convention Center Transfer Payment ... . 19 65
Repayment of Loans and Interest ... . 19 65
Repayment of General Fund Recovery Debt . . 20 65
Interest on Short-Term Borrowing ............. . 21 66
Certificates of Participation .......... 21 66
Human Resources Development ... 21 67
Productivity Savings ... . 21 67
Receivership Programs ...t enenes 21 67
D.C. Financial Responsibility and Management Assistance Au-
BROTIEY 1eivveeeenii ettt cc s ses s s eeere e ares 21 69
Water and Sewer Authority ......cccooceiiniicencc s 23 73

50-159
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99 years at a rent of $1 per year, for use of the building as a city
museum.

UNITED STATES PARK POLICE

A Federal payment of $8,500,000 is recommended in the bill to
acquire, modify and operate a Bell 206L3 aircraft or its equivalent
and to make necessary capital expenditures to the Park Police
aviation unit base. The Metropolitan Police Department eliminated
its aviation wing as a result of the city’s financial crisis. As a re-
sult, the United States Park Police aviation unit was called on to
assume aerial law enforcement activities in the National Capital.
With concurrent jurisdiction over the entire District of Columbia,
the Park Police provide local residents and visitors with the only
aviation law enforcement resource available in the city. In addition,
the Park Police aviation unit provides executive and dignitary pro-
tection as well as assistance to the U.S. Capitol Police. The Park
Police helicopter was used to airlift the two U.S. Capitol Police offi-
cers who were fatally wounded in the tragic incident at the Capitol
on July 24, 1998.

In recommending this appropriation, the Committee does not ex-
pect these funds to be offset by other funds or reprogrammed for
other purposes. The Committee urges the National Park Service
and the Department of the Interior to undertake a thorough review
of funding for the Park Police in light of their unique status in the
Nation’s Capital, and to make recommendations on structural or
programmatic changes to ensure sufficient funding in the future.

The Committee is concerned that tourist and commercial heli-
copter flights over the District may endanger the ability of the
USPP aviation unit to respond to law enforcement, Secret Service
and military needs in a timely manner. The Committee requests
the Park Police to provide an analysis no later than January 1,
1999, of whether such private aviation activities inhibit law en-
forcement and should be curtailed.

FEDERAL PAYMENT FOR WATERFRONT IMPROVEMENTS

The Committee recommends a Federal payment of $3,000,000 to
the District of Columbia Department of Housing and Community
Development for the U.S. Army Corps of Engineers to provide a
cost analysis and make the improvements recommended by the
analysis for that portion of the Southwest Waterfront at the his-
toric Fish Market and Washington Marina. The property is Federal
property that is managed by the District’s Department of Housing
and Community Development.

Several factors have combined to leave this portion of the South-
west Waterfront in a dilapidated condition. In the case of the
Washington Marina, built during the Franklin Roosevelt Adminis-
tration, its month-to-month lease status of over 40 years has made
it impossible for the lessee to obtain financing for maintenance and
upgrades that are long overdue. Nor has the city invested in im-
provements to the property for which it is responsible. The result
is that the building is dilapidated, its electrical system is hazard-
ous and needs replacement, and the piers and docks are collapsing
into the Potomac. In the case of the Fish Market, a unique and
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popular working fish and crab market consisting of several barges
attached to the land and to a pier, years of neglect and disagree-
ments between lessees and the city have left the area looking shab-
by. The contrast with the remainder of the Socuthwest Waterfront,
which is in an acceptable and safe condition, is notable in that the
other Southwest Waterfront lessees were long ago awarded very
long term leases by the city, permitting those lessees to finance at-
tractive buildings and improvements.

The city is attempting to develop a long-term redevelopment plan
for the Southwest,K Waterfront, to make it the showplace that it
ought to be—along a beautiful river, and in sight of the Washing-
ton Monument and the Tidal Basin. However, in pursuing these
plans, the city has continued the short-term, month-to-month lease
policy that makes beautification and improvements of the Fish
Market and the Marina by its lessees nearly impossible to finance
and to accomplish. This situation further delays effective develop-
ment and improvements, and precipitates the lessees’ untenable
business position, promoting an unacceptable further decay of the
Southwest Waterfront.

The bill includes language directing the District’s Department of
Housing and Community Development to use a portion of this
grant to secure the U.S. Army Corps of Engineers’ expertise for an
analysis of the costs for performing needed repairs on these South-
west Waterfront properties. Such repairs would include replace-
ment of the pilings, piers and decks at the Washington Marina,
and improvements to the Washington Marina building, and pave-
ment, walkway and pier improvements at the Fish Market. The bill
also includes language making the remaining funds available to
help execute these repairs and improvements in conjunction with
financing privately raised by the lessees as the result of negotiating
long-term leases with the city. The availability of these remaining
funds is contingent upon the city’s Department of Housing and
Community Development negotiating 30-year leases with the exist-
ing lessees, or their successors in interest, within 90 days of the en-
actment of this Act, so that the lessees would be able to success-
fully obtain private financing to fulfill their responsibility in this
partnership.

Years of broken promises have contributed to mistrust and
miscommunication between the Washington Marina and Fish Mar-
ket lessees and the District government, resulting in the Southwest
Waterfront’s tragic deterioration. A good-faith partnership between
the Federal government, the city, and the lessees can help renew
the Southwest Waterfront, to the benefit of all concerned. Numer-
ous issues remain to be negotiated between the city and the les-
sees, including the status of corporate successors to the original in-
dividual Fish Market lessees, and the clarification as to who is re-
sponsible for particular improvements. The Committee expects
progress to be made promptly to the satisfaction of the lessees, the
city, and the Committee, and requests that the District’s Depart-
ment of Housing and Community Development report to the Com-
mittee on a quarterly basis on this project in particular with re-
spect to the issuance of long-term leases which the Committee
deems crucial to the successful improvement of the Southwest Wa-
terfront. The Committee further expects to review progress on the
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Southwest Waterfront improvement as part of its budget process
for fiscal year 2000. Through this grant, Congress is committed to
secure the responsible renovation of this long-neglected Federal
property.

HARBOR POLICE

The Committee notes the importance of maintaining safety for
boaters, fishermen and residents along the District’s Potomac and
Anacostia waterfronts as a part of the city’s economic development
and community restoration strategy, through providing a sufficient
number of harbor police on the beat.

FEDERAL PAYMENT FOR MENTORING SERVICES

The Committee recommends a Federal contribution of $200,000
for a mentoring program for at-risk children in the District of Co-
lumbia. The bill includes language requiring the contractor to pro-
vide an annual report to the Congress on the activities of the pro-
gram.

FEDERAL PAYMENT FOR HOTLINE SERVICES

The bill includes a Federal payment of $50,000 for the operation
of a resource hotline for low-income individuals in the District of
Columbia. Language is included in the bill requiring the contractor
to provide an annual report to the Congress on the activities of the
program.

FEDERAL PAYMENT FOR PUBLIC EDUCATION

A Federal payment of $20,391,000 is recommended for public
charter schools, in the District. These funds combined with local
funds of $12,235,000 will provide a total of $32,626,000 for fiscal
year 1999. This funding level is based on a per pupil formula deter-
mined by the City Council as required by the School Reform Act
of 1996 and will allow 4,400 District students to attend charter
schools in the District.

FEDERAL GRANTS

The District of Columbia participates as a State, county and city
in the various Federal grant programs. At the time the fiscal year
1999 budget was submitted the city estimated that it would receive
a total of $2,300,772,780 which included $1,982,904,780 in Federal
grants for the six years of capital outlay included in the appropria-
tion request. The Committee recommends $27,258,000 in additional
Federal funds to bring the total to $2,328,030,780 in Federal grants
during the coming fiscal year.

The following table shows the amount of Federal grants the city
expects to receive and the office or agency that expects to receive
them:

Summary of Federal grant assistance to the District of Columbia

Agency 1999 Estimate
Governmental Direction and Support:
Office of Contracts and Procurement ..........coceveeecnivacinniniarennees $2,285,000
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LEASE AGREEMENT N

THE DISTRICT OF COLUMBIA,
acting on behalf of THE UNITED STATES OF AMERICA,

LANDLORD

and

BRW, INC,,
T/A CAPT. WHITE SEAFOOD CITY,

TENANT

for

Premises Nos. 7, 8, and 9
Municipal Fish Wharf
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this “Lease”) is made this (£ }ct;of %2000,
by and between THE DISTRICT OF COLUMBIA, acting on behalf of THE UNITED STKTES OF
AMERICA, whose notice address is Director, District of Columbia Department of Housing and
Community Development, 801 North Capitol Street, N.E., 8™ Floor, Washington, D.C. 20002
(“Landlord”), and BRW, INC., a District of Columbia corporation, t/a Capt. White Seafood City,
whose notice address is 1100 Maine Avenue, S.W., Washington, D.C. 20024 (“Tenant”).

In consideration of the promises in the Lease, Landlord and Tenant agree as follows:

I Definitions.
Certain terms in this Lease are defined below:

A. Barges: The barges owned by Tenant on which Tenant operates its
business. The Barges are located on the Premises.

B. Commencement Date: The date of this Lease.

. C. Common Areas: “Common Areas” mean all areas within the Project that
Landlord makes available to tenants and their customers for their general use, convenience and
benefit, including restrooms, parking areas, driveways, walkways, landscaped or planted areas,
lighting facilities, service areas and loading and unloading areas, as depicted on Exhibit B hereto.

D. Consumer Price Index: The “Consumer Price Index” means the index for
the Washington - Baltimore, DC - MD - VA — WV area, now known as the United States Bureau of
Labor Statistics, consumner Price Index, for All Urban Consumers, all items (1996=100).

E. Lease Year: The first “Lease Year” shall begin on the New Rent
Commencement Date and shall end on December 31 of the year following the year in which the
New Rent Commencement Date shall occur, in order that each subsequent Lease Year hereunder
shall coincide with the calendar year. Each subsequent Lease Year shall commence on the day
immediately following the last day of the preceding Lease Year, and shall continue for a period of
twelve (12) full calendar months.

F. Minimum Rent; The minimums rent payable during the Term, as follows:
from the Commencement Date to the New Rent Commencement Date, equal monthly installments
in the amount of THREE HUNDRED THREE AND 03/100 DOLLARS ($303.03), as provided
herein. Commencing on the New Rent Commericement Date and for the first Lease Year, equal
 monthly installments in the amount of TWO THOUSAND TWO HUNDRED FIFTY AND

00/100 DOLLARS ($2,250.00). Thereafter, on the first day of the second (2“‘1) and each
succeeding Lease Year, the Minimum Rent shall be adjusted for the following Lease Year by the
CPI adjustment described in Section 7 below until the date on which the “Base Amount,” as
defined in Section 1.H below, shall have been reached, at which point the Minimum Rent then
prevailing shall be fixed as the Minimum Rent applicable for the succeeding five (5) Lease Years,
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and thereafier, upon the expiration of such five (5) Lease Year period, and for each succeeding five
(5) Lease Year period during the Term, the Minimum Rent shall be increased by three percent
(3.0%) over the Minimum Rent applicable during the preceding five (5) Lease Year period. [Asan
example, see the following chart, which assumes CPI increases during 2001 and 2002 of 3% each
year, and a “Base Amount” of $15,000,000.]

MINIMUM GROSS PERCENTAGE
LEASE YEAR RENT NON-TAXABLE RENT TOTAL RENT
SALES
2001 27,000 $10mm 0 $27,000
2002 27,810 $11mm 0 $27,810
2003 28,644 $16mm $5,000 $33,644
2004 28,644 $17mm $10,000 $38,644
2005 28,644 $14mm 0 $28,644
2006 28,644 $18mm $15,000 $43,644
2007 28,644 $19mm $20,000 $48,644

G. New Rent Commencement Date: The date upon which “Landlord’s
Work” (as defined in Section 3) is substantially completed; i.e., upon receipt of a Certificate of
Substantial Completion from the Corps of Engineers, and provided that all utilities to be delivered to
the Premises are then in working order.

H. Percentage Rent: For each Lease Year, an amount equal to 1/2 of one
percent (0.5%)] of the excess of (A) Tenant’s *“Gross Non-Taxable Sales” (as defined in Section 7)
made during the Lease Year, OVer (B) the “Base Amount” (defined below). The term “Base
Amount,” for purposes of this definition, means one hundred fifty-five and one-half percent
(155.5%) of the amount of actual Gross Non-Taxable Sales for the Premises for calendar year 1999.

L Permitted Uses: The retail saleof seafood (fresh and prepared) and of fresh
produce, including accessory items such as cole slaw, french fiies, and the like, or any other use
consistent with and permitted by the 1913 Federal legislation creating the Project and appointing the
District of Columbia as manager of the Project. Notwithstanding the foregoing, (i) the proportion of
the total area leased by Tenant and any person or entity related to Tenant (a “Tenant Affiliate™)
within the Project, exclusive of any area leased by THE WHAREF, INC,, a District of Columbia
corporation t/a The Wharf, that is devoted to the preparation and sale of prepared food by Tenant or
such Affiliate shall not be increased significantly above the proportion devoted to such use as of the
date hereof; (ii) prepared food shall be sold only on a “takeout” basis; and (iii) there shail be no
serviced tables situated within the Premises or in the Common Area unless plans for same shall
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have been approved by Landlord and unless Landlord and Tenant shail have executed an
amendment hereto providing for a change to restaurant use and, among other things, revising the
Percentage Rent payable hereunder in respect of the portion of the Premises to be devoted to such
restaurant use. As to clauses (i), (ii), and (iii) above, Landlord shall enforce parallel restrictions on
all other tenants within the Project.

J. Premises: The spaces in the Project identified on Exhibit A as Nos. 7, 8,
and 9. The Premises consist of an area on the surface of the water sufficient to moor three Barges to
the concrete pier [one in No. 7 (“Barge 7", one in No. 8 (“Barge 8”), and one in No. 9 (“Barge 9)].
Barge 7 shall have no more than 20 linear feet, Barge 8 shall have no more than 65 linear feet, and
Barge 9 shall have no more than 56 linear feet. Tenant shall have the right to connect the Barges
that comprise the Premises under this Lease as well as the Barges that comprise the “Premises”
under the Lease between Landlord and The Wharf, Inc. t/a The Wharf by a floating walkway that
shall not exceed six feet (67) in width, as shown on Exhibit B-1 hereto. '

T

K.  Project: The Municipal Fish Wharf located between 11™ and 12" Streets,
south of Maine Avenue, S.W., Washington, D.C. The Project includes the portion of the Potomac
River in which the tenants’ barges are moored. A site plan of the Project is attached as Exhibit B. A
certified survey of the Project, to include references to all Lots and Squares, or portions thereof,
included within the Project, has been commissioned and will be delivered to the parties upon
completion, at which time a legal description of the Project shall be initialed and attached hereto as
a substitute and replacement for the existing Exhibit B.

L. Security Deposit: $2,250.00, which shall be due and payable within thirty
(30) days after the effective date of this Lease.

M.  Tenant Committee: A commiittee representing the tenants of the Project
and composed of one representative to be named by each such tenant. The Tenant Committee shall
cooperate with the Management Agent to be retained for the Project, as provided herein, to carry out
the operation, maintenance, and repair of the Common Areas of the Project. The Tenant Committee
may, at its option, elect to operate by means of a limited liability company or other legal entity. All
matters requiring decisions by the Tenant Committee shall be decided on the basis of a simple
majority, Voting on all such matters by Tenant and the other tenants of the Project shall be based
upon the “Proportionate Share” (hereinafter defined) of each.

N. Tenant’s Proportionate Share: 16.97%, which equals the percentage that
the number of linear feet of frontage i the Premises bears to the number of linear feet of frontage in
the Project. If the number of linear feet of frontage in the Project changes, Tenant’s Proportionate
Share will be adjusted accordingly.

0. Term: The period that begins on the Commencement Date and ends thirty
(30) Lease Years after the New Rent Commencement Date, unless sooner terminated pursuant to
this Lease. Tenant acknowledges that it has no right hereunder to renew o1 extend the Term hereof,
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or to negotiate for a renewal of the Term hereof. However, Landlord acknowledges that nothing
_ contained herein shall prevent Tenant hereafter from seeking to obtain any such rights.

P. Prohibited Use: Anything herein to the contrary notwithstanding, Tenant
covenants that during the term of this Lease, (1) it shall not engage in the business of fish cutting or
oyster shucking, nor shall it offer non-alcoholic beverages from vending machines; provided, that
the provisions of this Section 1.P shall be enforceable only during such times as Virgo Fish House,
its successors or permitted assigns, shall engage in the activities described herein at other premises
within the Project; and (2) it shall not engage in the sale of liquor for consumption off the Premises.
Tt is understood and agreed that the foregoing prohibition on oyster shucking is intended to apply
only to the shucking of oysters conducted as an independent business, and shall not apply to the
shucking by Tenant of oysters sold by Tenant.

Q. Restrictions on Sales. The following restrictions shail appear in all Leases of
Barge Spaces within the Project. In the particular Lease or Leases to which any such restriction
pertains, such provision shall act as a restriction imposed and enforceable by Landlord for its
benefit, and imposed and enforceable by the other tenants of the Project for their benefit, and
accepted by the tenant or tenants occupying the area to which such restriction directly pertains.

(i) For a period of ten (10) years, expiring on the tenth (10) anniversary of
“this Lease, the sale of seafood of any type shall be prohibited throughout the rectangular area
comprising the southermnmost twenty-four feet (24”) of Barge 6.

(i) For the entire Term of this Lease, the sale of crabs anywhere on Barge 6
or 16 shall be prohibited.

2, Lease of the Premises; Termination of Prior Lease; Tenant’s
Acceptance of Premises; T ermination Right.

A. Landlord leases to Tenant and Tenant ieases from Landlord the Premises for
the Term,

B. Landlord is presently leasing the Premises to Tenant pursuant to an existing
lease agreement dated February 20, 1986 (the “Prior Lease”). Effective as of the Commencement
Date, the Prior Lease shall terminate, and Tenant's use and occupancy of the Premises will be

govemed by this Lease.

C. Tenant has accepted delivery of the Premises under the Prior Lease, and at
the commencement of the Term hereunder, Tenant shall continue to occupy the Premises in their
“35 is" condition, subject to Section 3. Effective as of the Commencement Date, Tenant does
hereby release, remise, discharge, and forever waive any and all claims, actions, or causes of action,
whether known or unknown, arising from or relating to the Prior Lease that Tenant has or may have
against landlord, or its affiliated entities, predecessors, SUCCESSOTS, assigns, legal representatives,
agents, employees, servants, attomeys, officers, or other representatives.
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D.  Anything herein to the contrary notwithstanding, Tenant shall have the right,
exercisable by written notice given to Landlord not later than ninety (90) days after submission of
the Annual Statement (as defined in Section 7 below), to terminate this Lease if the total of the
Minimum Rent and the Percentage Rent (as defined in Sections 1.F and 1.H above) for the Lease
Vear to which such Anrual Statement pertains exceeds ONE HUNDRED TWENTY-FIVE
THOUSAND AND NO/100 DOLLARS ($125,000.00). This termination right is specifically
limited to the first Lease Year in which Minimum Rent and Percentage Rent hereunder exceed such
sum. Such termination shall be effective for all purposes one (1) calendar year following the date of
such notice. Upon the expiration of such one (1) year period, and upon the surrender of the
Premises in the manner required hereby upon the expiration or termination of this Lease, the parties
shall be feleased and relieved of any obligations accruing in respect of the Premises after the
expiration of such one (1) year period.

3. Landlord’s Work.

A. Landlord has been allocated $3,000,000 from the federal government (the

“Federal Appropriation”) to make improvements to the Project and to the marina located next to the

- Project at 1300 Maine Avenue. Landlord and Tenant have heretofore agreed upon the nature of the

" improvements to be made to the Project with the Federal Appropriation and such other sources of

funding as may be available to landlord, all as embodied in the Work Orders issued by the Corps of

Engineers and reviewed and approved by Landlord and Tenant, and attached hereto as Exhibit D.

(The improvements to be made to the Project with the Federal Appropriation and such other sources

of funding as may be available to Landlord are referred to hereafter as “Landlord’s Work.”)

Iandlord shall have no obligation to spend any funds to complete Landlord’s Work in excess of the
Federal Appropriation and such other sources of funding as may be available to Landlord.

B. After Landlord’s Work has been determined in accordance with subsection
"A above, Landlord will complete construction of Landlord’s Work in a good and workmanlike
manner and in accordance with requirements of governmental authorities. Tenant shall be consulted
with regard to materials and structural details of Landlord’s Work, but the final choice thereof shall
be in Landlord's sole discretion. Except for Landlord’s Work and except as provided in Section 9,

Landlord shall not be required to make any repairs or improvements to the Project.

C. Landlord shall use reasonable commercial efforts to complete Landlord’s
Work by June 30, 2001, but shall have no liability to Tenant if it is unable to complete Landlord’s
Work by that.date or by any other date. Within five (5) days after the New Rent Commencement
Date, Tenant shall execute and deliver to Landlord a Cegtificate of Acceptance, in the form attached

hereto as Exhibit C.

D. Landlord’s Work shall comply with ADA requirements, as well as all other
applicable Federal and local governmental requirements.

4. [Intentionally Omitted]
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5. Minimum Rent.

A, During the Term, Tenant shall pay all rent, without demand and without
setoff, counterclaim, recoupment or other reduction, to the “Management Agent” {defined below)
for the Project, including Minimum Rent in monthly installments as set forth in Section 1.F. All
monthly installments of Minimum Rent shall be payable in advance on the first day of each month,
except that the first payment shall be due on the New Rent Commencement Date. If the
Commencement Date or the New Rent Commencement Date is not the first day of a month, the rent
for the months in which those dates fall shall be prorated.

B. On or before the New Rent Commencement Date, the Tenant Committee
shall select, following consultation with, and with the approval of, the Landlord, a “Management
Agent” that shall be charged with responsibility for the operation, maintenance, repair, and
replacement of all elements of the Common Areas and the orderly operation of the Project. The
Management Agent, throughout the term of its employment as such with respect to the Project:
(1) shall maintain insurance that includes employee dishonesty or fidelity coverage in an amount at
least as great as the amount of funds the Management Agent has access to at any time; and (2) shall
covenant not to, and shall not, discriminate against any employee or applicant for employment
because of race, creed, color, sexual orientation, physical disability, marital status, or national
origin. Landlord, subject to the review and approval, not to be unreasonably conditioned, delayed,
or withheld, of the Tenant Committee, shall negotiate and enter into a Management Agreement with
the Management Agent. The Management Agreement shall provide that, before payment to
Landlord of any amounts due Landlord hereunder: (i) twenty-five percent (25%) of the Mimmum
Rent and all other Rent from this Lease and all other leases of premises within the Project shall be
placed in an interest-bearing escrow account with the Management Agent as a reserve for future
capital expenditures in respect of the Common Areas, of which as much as one-fifth (1/5) (or five
percent (5%) of the Minimum Rent) may be used for advertising the Fish Wharf in local media and
signage in Common Areas, although it is acknowledged by the parties that establishing reasonable
reserves for capital needs shall have priority; (ii) all “Common Area Operating Costs” shall be paid
to, and applied by, Management Agent, as provided in Section 10 below; and (iii) Management
Agent shall deduct the sum of TWENTY-FIVE THOUSAND AND NO/100 DOLLARS
($25,000.00) (the “Accounting Reserve”) from the Rent payable hereunder and shall deposit the
same in a reserve account to remain available for purposes paying any accounting or auditing
charges incurred by Landlord under Section 7.D below from time to time. As and when funds in
the Accounting Reserve are expended, Management Agent shall again deduct sufficient monnies
from the Rent payable hereunder to replenish the Accounting Reserve to the level established

above..

C. No payment by Tenant of a lesser amount than the monthly installment of
cent or other charges herein stipulated shall be deemed to be other than on account of the earliest
stipulated rent or other charges, nor shall any endorsement or statement on any check or letter
.accompanying any payment be deemed an accord and satisfaction. Landlord may accept any check
for payment without prejudice to Landlord’s right to recover the balance of the rent due or to pursue
any other remedy available to Landlord.
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6.  Late Charges.

Any rental or other payment due from Tenant hereunder which is not received when
due shall be payable by Tenant to Landlord, without demand, with interest from the due date until
paid at the rate of fifteen percent (15%) per annum (1-1/4% per month), but no less than One
Hundred Dollars ($100.00), and Tenant shall reimburse Landlord for reasonable attorneys’ fees, if
any, incurred by Landlord by reason of Tenant’s failure to make timely payment. In addition,
Tenant shall pay Landlord a $100.00 fee for each check received by Landlord which is returned by
Tenant’s bank unpaid. :

7. Additional Rent: CPI Adjustment; Percentage Rent.

A. Upon the first (1st) day of the second (2"%) Lease Year, and upon each
anniversary thereof occurring during the term of this Lease until such time as Tenant shall have
reached the Base Amount (as defined in Section 1.H above) (each, an “Adjustment Date™), the
Minimum Rent herein provided shall be adjusted to reflect increases in the Consumer Price Index
(as defined in Section 1.D above). Such adjustment shall be accomplished by multiplying the
Minimum Rent by a fraction, the numerator of which shall be the Consumer Price Index as of the
most recent date prior to such Adjustment Date, and the denominator of which shall be the
Consumer Price Index as of the most recent date prior to the New Rent Commencement Date;
provided, however, that in no event shall the Minimum Rent be reduced as a result of such
adjustment below the Minimum Rent for the immediately preceding year. The increased Minimum
Rent established pursuant to this Section 7 shall continue in effect as, and for all purposes of this

J.ease be defined as, the Minimum Rent until again increased as herein provided.

B. From and after such time as Tenant shall reach the Base Amount (as defined
in Section 1.H above), Tenant shall pay to Landlord, as additional rent, within seventy-five (75)
days after the end of each Lease Year, Percentage Rent calculated in accordance with Section 1.H.
Tenant's annual payment of Percentage Rent shall be accompanied by a financial statement (the
“Annual Statement”), signed by Tenant and reviewed by an independent certified public accountant,
showing “Gross Sales” and *“Gross Non-Taxable Sales” (as such terms are defined below) and the
Percentage Rent for the Lease Year.

C. “Gross Sales” means the gross amount charged for all sales or services made
upon or from the Premises, including any rent or other sum received by Tenant from licensees or
concessionaires. “Gross Non-Taxable Sales” means the amount of Gross Sales, minus the amount
of all sales and services that shall be subject to, and with respect to which Tenant shall pay, District
of Columbia Sales and Use Tax. Each sale shall be valued at the actual sales price charged the
customer, even if the sale is a credit or installment sale, and reported in full in the month in which
the sale occurs, even if full payment is not received at the time of the sale.

D. Tenant shall furnish to Management Agent, simultaneously with the filing
thereof with the District of Columbia, copies of the Sales and Use Tax Returns currently required to
be filed by Tenant in respect of prepared foods and other taxable goods sold by Tenant within the
Premises. In addition, Tenant shall prepare, file with the District of Columbia, and make
simultaneously available to Landlord informational returns in respect of all raw foods and othkr
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non-taxable goods sold by Tenant within the Premises. Such records shall be open to inspection
and audit by Landlord or its accountants. If any audit discloses a deficiency in payment of
Percentage Rent, Tenant shall immediately pay Landlord the deficient amount, together with
interest thereon at the rate of fifteen percent (15%) per annum from the date such Percentage Rent
should have been paid. If a discrepancy of three percent (3%) or more in the reported amount of

Gross Non-Taxable Sales is uncovered

as a result of any audit, Tenant shall reimburse Landlord for

the cost of the audit (including the cost of Landlord’s accountant). Landlord shall bear the cost of
any audit in which no discrepancy or a discrepancy of less than three percent (3%) shall be found
(including the cost of Tenant's accountant). Except to the extent required by law or required to
exercise its rights hereunder, Landlord shall maintain the confidentiality of all information furnished

by Tenant pursuant to this Section 7.D

or otherwise made available to Landlord in connectibn with

the exercise of its rights under Section 7.B above.

8. Utilities.

During the Term, Tenant shall pay directly to the supplier all charges for water,
sewer, gas, electricity, telephone and other utilities used upon the Premises. Expenses for

maintenance of utility meters shall be

bormne by Tenant, and if Landlord pays any such expenses,

Tenant shall reimburse Landlord promptly upon demand. Landlord shall not be liable for any failure

to furnish or for any interruption of

utility services, unless caused by the gross negligence of

1andlord or Landlord’s agents. Upon Tenant’s request, Landlord shall furnish a copy of the surety

bond or indemnity agreement from any

contractor performing work in the Project.

9. Common Areas; Employee Parking.

A. Landlord grants

to Tenant the right, in common with other tenants in the

Project, to use the Common Areas during the Term. Such right of use shall be deemed a license
coupled with an interest, and shall subsist until the expiration or the earlier termination of the Term.

After completion of Landlord’s Work,

and with the approval of the Tenant Committee, Landlord

may change the size, location or nature of the Common Areas, and may locate on the Common

Areas structures of any type; provided

no such structures would materially interfere with access to

the Premises across the Common Areas and to and from Maine Avenue.. Subject to the terms of the
Management Agreement, Landlord shall have exclusive control and management of the Common
Areas and Landlord may establish and enforce rules therefor.

B. Parking, including, without limitation, employee parking, within the Project
shall be regulated by the Tenant Committee, which ehall promulgate parking regulations to be
enforced by the Management Agent; provided, that no area within the Project shall be dedicated to
parking for employees of Tenant or any other tenant of the Project; and provided, further, that no
parking shall be permitted in any area designated for table space in the plans for Landlord’s Work.

10. Common A}'ea Operating Costs.

A. Commencing with the New Rent Commencement Date, Tenant shall pay to
Management Agent (as agent for Landlord), as additional rent, Tenant’s Proportionate Share of all
«Common Area Operating Costs” (as hereafier defined). Common Area Operating Costs means the
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sum of the following costs and charges incurred by Landlord for each calendar year or part thereof
_ during the Term: (i) “Common Area Costs” (as hereafter defined); (ii) repair and maintenance costs
for the structure and exterior of the buildings in the Project, exclusive of improvements located on
barges within the Project and ‘exclusive of expenditures that under “generally accepted accounting
principles,” as that term is defined by the financial Accounting Standards Board, would be
capitalized (“Capital Expenditures”); (iii) “Insurance Costs” (as hereafter defined); and (iv) the
monthly fee due Management Agent under the Management Agreement. Common Area Costs
mean all costs incurred by Landlord, excluding Capital Expenditures, to operate, maintain, replace
and repair the Common Areas, including costs for the following: security services; gardening and
landscaping; repairs; painting; striping and sweeping; lighting (including the cost of electricity and
maintenance and replacement of exterior fixtures and bulbs); and other utility costs for the public
restrooms and other facilities located within the Common Area; refuse removal, including
dumpsters; ice and snow removal; equipment and supplies related to Common Area maintenance;
water and maintenance charges for sprinklers and hydrants; any dues, fees or assessments paid by
Landlord with respect to storm water management facilities that benefit the Project; and persommnel
of Management Agent to operate, maintain and repair the Common Areas (including salaries,
employment taxes and workinen’s compensation insurance for such personnel). “Insurance Costs”
mean all insurance premiums and other costs incurred by Landlord in connection with fire and
extended coverage, public liability, business interruption, sign, and any other insurance maintained
by Landlord relating to the Project.

. B. Landlord shall annuaily notify Tenant of Tenant’s Proportionate Share of
Common Area Operating Costs for each calendar year, and Tenant shall pay to Management Agent
(as agent for Landlord) such amount in equal morithly installments in advance on the first day of
each of the twelve (12) months after the date of such notice, the first such monthly installment to be
due on the New Rent Commencement Date. If the New Rent Commencement Date is a date other
than the first day of a month, Tenant’s Proportionate Share of Common Area Operating Costs for
that month shall be prorated. Landlord shall annually submit to Tenant a statement showing the
actual Tenant’s Proportionate Share of Common Area Operating Costs for the prior calendar year,
the anount paid by Tenant, and the balance due or overpayment. The balance due shall be paid by
Tenant to Management Agent (as agent for Landlord), or the overpayment shall be paid by
Landlord to Tenant, without interest, within thirty (30) days after the date of the staternent. Tenant
may, upon reasonable notice, examine Project records at the office of the Management Agent during
ordinary business hours to verify the statement for the immediately preceding year, but such
examination shall not excuse the timely payment of Tenant’s Proportionate Share of Common Area

Operating Costs.

‘ C. The Tenant Committee, in conjunction with the Management Agent, shall
prepare an annual budget for operation of, and any contemplated repairs and replacements of, the
Common Areas, which shall be made available for the review and reasonable approval of Landlord.
As and when capital expenditures are required, the Tenant Committee, in conjunction with the
Management Agent, shall prepare a scope of work and budget therefor, and shall submit same to
Landlord for approval, which shall not be unreasonably withheld. Until the New Rent
Commencement Date, Tenant, in conjunction with the other tenants of the Project, shall continue to
be responsible for and pay operating costs of the Project in the same manner as has been the case

411636 v12Z - CAPT WHITE LEASE] 9



Case 1:15-cv-01198-CKK Document 17-3 Filed 08/12/15 Page 13 of 32

before the date of this Lease, subject to adjustment for any changes being implemented currently in
tenants’ respective Proportionate Shares.

11.  Use of Premises.

A. Tenant shall use the Premises exclusively for conduct of the business set
forth in Section 1.L

B. Tenant shall keep the Premises open for business at least forty-five (45)
hours per week, excluding any closures caused by fire, natural disasters, or other casualties, required
by the Landlord’s Work or by repair or renovation work by Tenant, or by dredging activity required
by the terms of this Lease. '

C. Tenant shall comply with all laws, ordinances, mles and regulations
pertaining to the use and occupancy of the Premises, including the Americans with Disabilities Act
and other laws relating to the use of the public areas of the Premises by individuals with disabilities.
Tenant shall not permit any act upon the Premises which (i) disturbs tenants of the Project or injures

_+ the reputation of the Project, (ii) subjects Landlord to liability for injury or damage to persons or

property, or (iii) invalidates any insurance policy pertaining to the Project.
12,  Signs.

A. T.andlord consents to Tenant's existing exterior signage (“Tenant's Signage”)
which is in place on the date hereof on Barges 7, 8 and 9. Any changes to Tenant’s Signage shall be
subject to Landlord’s approval, which shall not be unreasonably withheld.

B. Tenant shall maintain Tenant's Signage in good repair, and shall replace it
when needed so that Tenant's Signage is in good condition at all times. If Tenant fails promptly to
perform its obligations under this Section, Landlord may perform the repairs, replacements or
removal, at Tenant’s expense, and Tenant shall reimburse Landlord for the cost thereof promptly

upon demand.

13.  Alterations.

Tenant may alter the Barges provided such alterations shall not harm the Project and
must comply with all applicable Federal and local building codes, regulations and laws, and
provided that any aiteration that includes an expansion of the horizontal space covered by such
Barges, or the amount or location of the frontage currently occupied by such Barges for purposes of
effecting sales to the public, shall require the written consent of Landlord. Provisions identical to the
foregoing provisions of this Section 13 shall appear in all Leases of Barge Space within the Project.

14,  Fixtures and Equipment.

All of Tenant’s equipment, furniture, and moveable trade fixtures shall remain
Tenant’s property, and Tenant shall have sole responsibility therefor. Tenant may remove them at
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any time prior to expiration of the Term, provided that Tenant is not then in default under this Lease
and provided further that Tenant repairs any damage to the Premises occasioned by removal.

15. Tenant’s Maintenance; Condition of the Premises.

A. Tenant shall, at all times throughout the Term, at its cost, put, keep and
maintain the Barges and Premises and every improvement located thereon in good order, condition
and repair, except for reasonable wear and tear, condemnation and casualty loss. As used herein,
“repairs” shall include replacements, restorations and/or renewals, when necessary or appropriate to
keep the Barges and Premises in good order, condition and repair at all times throughout the Term.
All repairs shall be made in a first class workmanlike manner. In addition, Tenant shall keep and
maintain the Barges and Premises in a clean and orderly condition, free of dirt, rubbish, snow and
ice. The necessity for and adequacy of repairs to the Barges and Premises shall be measured by the
standard that is appropriate for a first class wharf and fish market.

B. Tenant shall deposit its refuse in the compactor, dumpster or other trash
receptacle supplied by Landlord for Tenant’s use as of the Commencement Date. Throughout the
Term, the Tenant Committee shall provide compactors or dumnpsters and/or trash collection service,
the cost of which shall be included among the Common Area Costs. Tenant shall not use the
compactors, dumpsters or trash collection service for discarding “Hazardous Materials” (as such
term is defined below). Tenant, at its expense, shall dispose of its Hazardous Materials in
accordance with applicable federal, state and local laws and regulations. *Hazardous Materials”
means all substances declared to be hazardous, toxic or infectious under any applicable law or
regulation.

C. Tenant shall cooperate with the other tenants of the Project, if given
reasonable notice, in arranging for movement of the Barges as necessary to accommodate
maintenance, repair, and replacement of Barges and dredging of submerged areas within the Project.
All dredging activities shall be carried out and concluded as quickly as is commercially reasonable
‘0 the circumstances. Provisions identical to the foregoing provisions of this Section 15.C shall
appear in all leases of Barge Space within the Project. It is the intent of the parties that all tenants of
the Project shall have the rights of third-party beneficiaries with respect to the provisions of this
Section 15.C.

16. Landlord’s Right of Entry.

Landlord and its agents may enter the Premises at reasonable hours to inspect or
exhibit them; to place and maintain a “FOR RENT” sign thereon at any time within six (6) months
prior to termination of the Term; or to enter them after Tenant defaults hereunder, and alter, repair
or otherwise prepare the Premises for reoccupancy.

17.  Tenant’s Indemnity; Insurance.
Al Landlord shall not be liable for, and Tenant shall protect, defend, indemnify

and hold Landlord harmless from and against, any liability or claim (including attorneys’ fees) in
connection with any injury or loss to any person or property (i) arising within the Premises, unless
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caused by the gross negligence or willful misconduct of Landlord, or (i1) arising out of any act or
omission of Tenant or its agents or contractors.

B. Throughout the Term, Tenant shall maintain, with a company licensed to sell
insurance in the District of Columbia, (i) commercial general Hability insurance (the “Liability
Policy”’) with limits of at least One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) aggregate combined for all locations in which Tenant operates its business
(Nos. 7, 8,9, 16, 17, 18, and 19), in a form providing occurrence basis coverage; and (ii) an all-risk
policy of insurance covering the Barges and all trade fixtures, equipment and personal property kept
at the Premises, in an amount not less than the full replacement value of said items. All such
insurance policies shall (i) be written as primary coverage and not contributing with or in excess of
any coverage that Landlord may carry; (ii) contain an express waiver of any right of subrogation by
the insurer against Landlord; and (iif) provide that the insurance policy may not be cancelled unless
Landlord has been given thirty (30) days’ prior written notice. Notwithstanding the foregoing, the
Liability Policy shall be increased at the end of each period of five (5) Lease Years during the Term
by an amount equal to the increase in the Consumer Price Index during such period. In addition,
Tenant’s Liability Policy shall (i) list as additional insured Landiord and any other parties with an
insurable interest in the Premises designated by Landlord, and (ii) be endorsed to require the
insurance carrier to notify Landlord in writing of any losses charged against the policy. Before the
Term commences, and before any such insurance policy expires, Tenant shall deliver to Landlord a
certificate of insurance for each policy or renewal thereof that Tenant is required to maintain under
this Section. If Tenant fails to maintain any insurance required by this Section, Landlord may
obtain such insurance, and any premium paid by Landlord shall be immediately payable by Tenant
to Landlord as additional rent.

C. Neither party shall be liable to the other or fo any insurer (by way of
subrogation or otherwise) for any loss or damage, even though such loss or damage may have been
occasioned by the negligence of such party, if such loss was covered by an insurance policy
containing an endorsement to the effect that any such release by the insured shall not adversely
affect the insured’s right to recover for such loss, and that the insurer waives its right of subrogation.

18.  [Intentionally Omitted].

19.  Assignment and Subletting.

A, Tenant shall not assign, transfer, mortgage or otherwise encumber this Lease
or sublet or otherwise permit others to use all or any part of the Premises, whether voluntarily, by
operation of law or otherwise (collectively, an “Assignment”), without the prior written consent of
Landlord, which Landlord may withhold in its absolute discretion. However, Landlord shall not
withhold its consent if such assignee, transferee, subtenant or occupant (collectively, the
“Assignee”) is financially capable of satisfying its obligations under this Lease, and shall have
previously and successfully sold seafood at retail, Any attempted Assignment shall be void and
confer no rights upon any third party. If an Assignment is effected in violation of the terms of this
] ease, Landlord may collect rent from the Assignee and apply the net amount collected to the rent
herein reserved, but no such Assignment or collection shall be deemed a waiver of this covenan
acceptance of the Assignee as tenant, or release of Tenant hereunder. In addition, if Landl
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consents to an Assignment, Tenant shall pay Landlord One Thousand and No/100 Dollars
($1,000.00) (the “Assignment Fee”) as payment for legal fees and costs incurred in connection with
the preparation of the documents to effectuate the Assignment. The Assignment Fee shall be paid
to Landlord prior to the preparation of the Assignment documents. The following events shall also
constitute an Assignment: (a) if Tenant is a corporation, the transfer of more than fifty percent
(50%) of the voting stock of Tenant, or (b) if Tenant is a partnership, the transfer of more than
fifty percent (50%) of the partnership interests of Tenant or the transfer of any general partnership
interest of Tenant. This clause shall not be interpreted to preclude an Assignment to siblings and
direct descendants of individuals owning, as of the Commencement Date, a majority of the voting
stock of Tenant, or a transfer to a new entity as a result of a reorganization that does not result in 2
change in beneficial ownership. ' '

B. If Landlord approves an assignment or subletting, Tenant shall pay to
Landlord, as and when received by Tenant, an amount equal to 50% of the difference between (i)
all sums paid to Tenant by or on behalf of such assignee or subtenant under the assignment or
sublease, and (ii) the Rent paid by Tenant under this Lease and attributable to the portion of the
Premises assigned or sublet.

C. In addition to the foregoing, if Tenant notifies Landlord that Tenant
desires to assign a portion of this Lease or sublet a portion of the Premises (the “Proposed Sublet
Space”), Landlord shall have the option to regain possession of the Proposed Sublet Space and
amend this Lease to exclude the Proposed Sublet Space and effect a proportionate reduction in
Minimum Rent and Tenant’s Proportionate Share based upon the relative size of the Premises as
so reduced. All other terms and conditions of this Lease shall remain in effect and applicable to
the Premises as reduced, and Tenant shall execute documents to effect such amendment at
Landlord’s request. If Landlord does not exercise its right to regain possession of the Proposed
Sublet Space, Tenant may seek an acceptable assignee or subtenant for a sublease term no longer
than that set forth in Tenant’s notice. If Tenant does not find an assignee or subtenant acceptable
to Landlord within 120 days from the date of Tenant’s most recent notice, Tenant may not enter
into any assignment or sublease without first submitting a new notice to Landlord and affording
Landlord an opportunity to amend or terminate this Lease as set forth above.

20. [Intentionaily Omitted] .
21. Tenant’s Defaults.

Tenant shall be in default under this Lease if Tenant (a) fails to pay any rent or other
sum required hereunder within twelve (12) days after its due date; or (b) fails to maintain any
insurance required hereunder; or (c) abandons the Premises or fails to conduct business therein for a
period of fifteen (15) or more consecutive days, absent a casualty and then only after allowing a
period of as much as six (6) months in which to replace the affected Barge; or (d) assigns this Lease
or sublets all or any portion of the Premises in violation of Section 19; or (€) fails to continue to
operate its existing businesses on Barges 7, 8, and 9; or (f) files for relief under the United States
Bankruptcy Code (the “Bankruptcy Code™) or under any other state or federal bankruptcy or
insolvency law, or Tenant files an assignment for the benefit of creditors, or if an involuntary
proceeding under the Bankruptcy Code or under any other federal or state bankruptcy or insolvency
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law is commenced against Tenant; or (g) defaults in any other obligation herein and such default is
not remedied within thirty (30) days after written notice of the default from Landlord; provided,

however, that Tenant’s failure to perform any non-monetary obligation set forth in this Lease on its

part to be performed three (3) or more times in any twelve (12) month period shall effect an

immediate default, and Landlord thereupon may exercise any remedy set forth in Section 22 below
* without affording Tenant any opportunity to cure such default.

22, Landlord’s Remedies in Case of Tenant’s Default.

A. At any time after Tenant’s default under this Lease, Landlord may
(i) terminate this Lease upon notice to Tenant or by any available judicial process; and/or
(ii) re-enter the Premises (with or without terminating the Lease), remove all property, which may
include towing the Barge or Barges and storing same, at Tenant’s expense without being deemed
guilty of trespass and without liability for any loss or damage, and/or relet or otherwise deal with the
Premises in any manner which Landlord determines in its sole discretion. '

B. Should Landlord terminate this Lease after Tenant’s default, Landlord may
recover from Tenant all costs (including attormneys’ fees) and other damages incurred by Landlord as
a result of such default, and, without limiting the generality of the foregoing, (i) all rent to the time
of such’ termination shall be paid by Tenant immediately, together with all expenses (including
attorneys’ fees) of retaking possession of the Premises, as shall the cost of preparing the Premises
for reletting and the costs (including brokerage fees and advertising) of actually reletting same;
(ii) Landlord may take all steps, including repair or alteration of the Premises, to prepare the
Premises for reletting; (iii) Landlord may relet all or any part of the Premises for such term, at such
rental, and upon such conditions as Landlord deems advisable; and (iv) Tepant shall pay to
Landlord, as liquidated damages, for each month during the balance of the Term {but for
termination of the Lease by Landlord), any deficiency between (a) all rent and additional rent herein
reserved for each such month, and (b) the net rent for each such month collected upon any reletting.
Alternatively, if Landlord terminates this Lease at any time after Tenant’s default, Landlord may
clect, in addition to the damages described in clauses (i) - (iif) of the preceding sentence, and the
damages due under clause (iv) up to the time of said election, to recover from Tenant the value at
the time of said election of the excess, if any, of all rent and additional rent due under this Lease for
the remainder of the Term (but for termination of the Lease by Landlord) over the then reasonable
rental value of the Premises for that period.

C. If Landlord elects not to terminate this Lease after Tenant’s default, Tenant
shall continue to be liable for all rent and additional rent due hereunder, in addition to all costs
(including attorneys’ fees) and other damages arising from Tenant’s default.

D. If Tepant abandons the Premises, Landlord may re-enter the Premises
without judicial process and relet them, and such re-entry or reletting shail not terminate this Lease,
and Tenant shall continue to be liable for all rent and additional rent due under the Lease, in addition
to all costs (including attorneys’ fees) and other damages arising from Tenant's defauit.
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23, Landlord’s Right to Cure Tenant’.s Default.

A, If Tenant shall default in the keeping, observance or performance of any
provision or obligation of this Lease, T andlord, without thereby waiving such default, may perform
the same for the account and at the expense of Tenant, without notice in a case of emergency and in
any other case if such default continues after thirty (30) days from the date of the giving by
Landlord to Tenant a notice of intention so to do. Bills for any reasonable expense incurred by
Landlord in connection with any such performance by Landlord for the account of Tenant, and bills
for all reasonable costs, expenses and disbursements of every kind and nature whatsoever, including
attorneys’ fees, involved in collecting or endeavoring to collect any sums due hereunder or
enforcing or endeavoring to enforce any rights against Tenant, under or in connection with this
Lease, or pursuant fo law, including any such reasonable cost, expense and disbursement involved
in instituting and prosecuting any action or proceeding (including amy summary dispossess
proceeding), may be sent by Landlord to be due and payable in accordance with the terms of said
bills, and if not paid when due, the amounts thereof shall immediately become due and payable as
Additional Rent under this Lease.

B. No entry in accordance with this Lease by Landlord or its.employees, agents
or representatives, or by any other party at the direction of Landlord, shall ever be construed or
interpreted as an ouster of Tenant from possession or as a constructive eviction or to alter, diminish
or abate Landlord’s rights under this Lease.

24, [Intentioﬁally Omitted].

25. Holding Over.

If Tenant lawfully remains in possession of the Premises after the expiration of the
Term, Tenant shall be a tenant from month to month, upon all the terms hereof which are not
inconsistent with such tenancy; provided, however, that Tenant covenants to pay to Landlord as
Minimum Rent during such tenancy one hundred fifty percent (150%) of the Minimum Rent in
effect immediately before expiration of the Term, in addition to all other rent and other charges due
hereunder. Such tenancy may be terminated by Landlord or Tenant upon thirty (30) days notice.

26. Surrender of Premises.

' Upon termination of the Term for any reason, Tenant shall remove the Barges and
any other property of Tenant, and surrender the Premises to Landlord in the same condition as they
were in on the Commencement Date. If Tenant fails to remove the Barges or other property, it shall
become Landlord’s property or, at Landlord’s option, shall be removed and stored at Tenant’s
expense, without Landlord being liable for trespass, conversion or negligence in respect of such
property. If Tenant fails to surrender the Premises in the condition required by this Section,
Landlord may restore the Premises 10 their condition as of the Commencement Date and Tenant

shall reimburse Landlord for the cost of the restoration.
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27 Limitation on Landlord’s Liability.

A. Notwithstanding anything to the contrary in this Lease, (@) Landlord shall not
be liable to Tenant for any loss or damage to property which is either covered by insurance or which
Tenant is required to insure under this Lease, and (ji) any liability of Landlord to Tenant under this
Lease shall be limited to direct damages and shall not include indirect, consequential, incidental, or
punitive damages, including any liability to Tenant for lost profits or interruption of business.
Tenant shall look to its property damage or business interruption insurance policies, and not to
Landlord, its agents or employees for any loss incurred as a result of damage to its property or
interruption of its business. '

B. Except for damages resulting from the gross negligence or willful
misconduct of Landlord, Landlord shall not be liable to Tenant, its employees, agents or other
invitees for any damage, compensation, claim or expense arising from (i) damage or loss to the
property of Tenant or others located anywhere in the Project), or (ii) death, accident or injury to
persons occurring anywhere in the Project). Landlord shall have no liability to Tenant for any delay
in completing Landlord’s Work.

28. Notices.

. All notices and other communications hereunder shall be in writing, and shall be
hand delivered, delivered by a recognized overnight delivery service (e.g., Federal Express), or sent
by certified or registered U.S. mail, postage prepaid, to Landlord or Tenant, as the case may be, at
the address set forth below. All notices hereunder shall also be delivered to counsel for the party to
receive such notice, at the address set forth below, in order to effectuate good and valid notice

hereunder.
If to Landlord:

. Director, District of Columbia Department of Housing
‘and Community Development
801 North Capitol Street, N.E.
8" Floor
Washington, D.C. 20002
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With a required copy to:

Andrew Ridley, Esquire
Assistant Corporation Counsel
801 North Capitol Street, N.E.
Room 734

Washington, D.C. 20002

If to Tenant:

BRW, Inc.

- t/a Capt. White Seafood City
1100 Maine Avenue, S.W,
Washington, D.C. 20024
Attn: Billy White

With a required copy to:

Richard L. Aguglia, Esquire
Hunton & Williams

1900 K Street, N.W., Suite 1200
Suite 1200

Washington, D.C. 20006

Either party may designate in writing a change in its notice address, which shall be effective ten (10)
days following receipt of such writing by the other party. Notices which are delivered in person
shall be deemed given when received. Notices which are mailed shall be deemed given on the date
they are mailed. Notices which are sent by overnight delivery service shall be deemed given on the
date they are deposited with the delivery service.

29. Quiet Enjoyment.

As long as it is not in default under this Lease, Tenant may peaceably and quietly
enjoy the Premises. for the Term without hindrance, ejection or molestation by Landlord or anyone
claiming or acting by or through Land!lord.

30. Security Deposit.

Tenant has deposited with Landlord the sum set forth in Section 1.L (the “Security
Deposit™) as security for performance of Tenant’s obligations hereunder. The Security Deposit
shall be returned to Tenant, with interest, within forty-five (45) days after the expiration of the
Term, provided that Tenant has discharged all such obligations. Landlord may apply the Security
Deposit to cure any defanlt of Tenant, and Tenant shall deposit with Landlord the amount applied

within thirty (30) days after written demand.
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31, [Intentfonally Omitted].

32. Rules and Regulations.

Tenant will comply with the Rules and Regulations set forth on Exhibit E, and with
any other reasonable rules and regulations as Landlord adopts for the Premises. Such rules and
regulations shall not unreasonably interfere with the conduct of Tenant’s business. In particular
instances, where in Landlord’s reasonable judgment such rules and regulations may be infeasible,
Landlord shall have the right to modify or waive such rules and regulations as they apply to
particular other tenants. Any failure by Tenant to comply with any rule or regulation established
pursuant to this Lease shall be a default under this Lease subject to Section 21. Landlord shall
exercise its rights in respect of the promulgation, revision, and enforcement of Rules and
Regulations in a non-discriminatory manner.

33.  Waiver of Jury Trial.

Landlord and Tenant hereby waive all right to trial by jury in any claim, action,
proceeding or counterclaim by either Landlord or Tenant against the other pertaining to any matters
arising out of or in any way connected with this Lease, the relationship of Landlord and Tenant, or
Tenant’s use of the Premises.

34. Covenant Against Contingent Fees

Tenant warrants that its has not employed any person to solicit or secure this
Lease upon any agreement for a commission, percentage, brokerage, or contingent fee. Breach
of this warranty shall give Landlord the right to terminate this Lease, or, in its discretion, to add
to the rental or consideration the amount of such commission, percentage, brokerage, or
contingent fees. This warranty shall not apply to commissions payable by Tenant upon contracts
or sales secured or made through bona fide established commercial or selling agencies
maintained by Tenant for the purposes of securing business, or to Tenant's attorneys' fees.
Landlord shall pay any and all commissions and other compensation due to any broker, finder or
other person with whom Landlord has dealt with regard to this Lease.

35. Facilities Nondiscrimination.

A. As used in this section, the term *“facility” means the entire Premises.

B. Tenant agrees that it will not discriminate by segregation or otherwise
against any Pperson or persons because of race, creed, color, sexual orientation, physical
disability, marital status or national origin, in furnishing, or by refusing to furnish, to any person
or persons the use of any facility, including any and ail service, privileges, accommedations and
activities provided thereby.

‘ C. It is agreed that Tenant’s noncompliance with the provisions of this
Article, as determined by a final, unappealable judgement by a court of competent jurisdiction,
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shall constitute material breach of this lease Agreement. In the event of such a determination of
‘noncompliance, and Tenant’s failure to cure such non-compliance within ten (10) days after such
determination becomes final, Landlord may take appropriate action to enforce compliance, and
may pursue remedies as may be provided by law or in equity.

D. Tenant agrees to include, or to require the inclusion of, the foregoing
provisions of this section (with terms “The District” and “Tenant” appropriately modified) in
every agreement or concession pursuant to which any person other than Tenant operates or has
the right to operate the facility. Tenant also agrees that it will also comply with any final,
unappealable court order directing Tenant to take any action with respect to any such agreement
in order to enforce the processions of this section, including but not limited to termination of the
agreement or concession in question; provided, however, that in the event the Tenant becomes
involved in or is threatened with litigation with a person as a result thereof, Tenant may request
Landlord to enter into such litigation to protect the interest of Landlord.

36. Nondiscrimination in Employment.

A. In connection with the conduct of business on the Premises, Tenant agrees
not to discriminate against any employee or applicant for employment because of race, creed,
color, sexual orientation, physical disability, marital status, or national origin. Tenant will take
affirmative action to ensure that applicants are employed and that employees are treated during
employment without regard to their race, creed, color, sex orientation, physical disability, marital
status or national origin. Quch action shall include, but not limiled to the following:
employment, upgrading demotion or transfer, recruitrent or recruitment advertising, layoff of
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship, as required by applicable law. Tenant agrees to post in conspicuous places
available to employees and applicants for employment, notices to be provided by Landlord
setting forth the provisions of this nondiscrimination clause.

B. Tenant will, in all solicitations for advertisements for employees placed by
or on behalf of the Tenant, state that qualified applicants will receive consideration for
employment without regard to race, creed, color, sexual orientation, physical disability, marital

status or national origin.

C. Tenant will send to each union or representative of workers with which it
has collective bargaining agreement(s) or other contracts of understandings a notice to be
provided by Landlord in advising the said labor umion or worker’s representative of Tenant’s
commitments under this section, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

D. Tenant will permit Landlord access to their books, records, and accounts,

or their agents, for purposes of investigation to ascertain compliance with such rules, regulations
and orders, as provided by applicable law.

E. In the event of any final, unappealable determipation by any court 0
administrative body, of noncompliance of Tenant with the nondiscrimination clauses of this
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Lease Agreement, and Tenant’s failure to cure such discrimination within ten (10) days after
such determination becomes final, this Lease Agreement may be canceled in whole or in part and
Tenant may be declared ineligible for further leases with the District of Columbia.

F. Tenant further agrees to insert the foregoing provisions of
nondiscrimination in employment in all subcontracts hereunder, unless exempted by rules and
regulations or orders of Landlord so that such provisions will be binding and regulations or
orders of Landlord so that such provisions will be binding upon each subcontractor or vendor.
Tenant will take such action with respect to any subcontract as required by any final,
unappealable order of a court or governmental agency of competent jurisdiction in order to
enforce such provisions, including sanctions for noncompliance; provided, however, that in the
event the Tenant becomes involved in or is threatened with litigation with a subcontractor or
vendor as a result thereof, Tenant may request Landlord to enter into such litigation to protect the
interest of Landlord.

37, Environment Protection.

" Tenant shall not pollute the air, ground or water in, on or under the premises. Tenant shall
comply promptly with any laws, regulations, conditions or instructions applicable to the Tenant’s
business(es) at the Premises, if and when issued by the Environmental Protection Agency, or any
Federal, state, or local governmental agency having jurisdiction to abate or prevent pollution.
The disposal of any toxic or hazardous material within the Premises in violation or applicable
laws or codes is specifically prohibited. Tenant shall require the owners/operators of boats
moored at the Premises, including rental boats, to seal all sanitation facilities or such boats
against any discharge into the Washington Channel. Services for waste disposal, including
sewage pump-out of watercraft, shall be provided by the Tenant as reasonably appropriate.
Tenant shall not discharge waste or effluent from the Premises, including Barges, insuch a
manner that the discharge will contaminate streams or other bodies of water or otherwise become

a public nuisance.

A, If damage to the environment or natural resources is proximately caused
by Tenant’s activities at the premises, Tenant shall be liable to restore the damaged resources.

38. Miscellaneous.

A, Entire Agreement; Joint and Several Liability; Successors and Assigns.
This Lease constitutes the entire agreement between the parties concerning the matters set forth
herein. 1f Tenant shall include more than one person, the obligations hereunder of all such persons

shall be joint and several. This Lease shall be binding upon and inure to the benefit of the parties
and their respective successors, permitted assigns, heirs and legal representatives.

B. Interpretation. The named Exhibits are part of this Lease. Section and
subsection headings are for convenience only, and not for use in interpreting this Lease. If a court
finds any provision of this Lease unenforceable, all other provisions remain enforceable.

. b
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C. Costs; Include; Shall; May. Except as expressly provided otherwise in this
Lease, the party obligated or permitted to perform an obligation is also obligated, as between
Landlord and Tenant, to pay the cost of performance. “Include,” “includes,” and “including” mean
considered as part of a larger group, and not limited to the items recited. “Shall” means is obligated
to. “May” means “is permitted t0.”

D. Waiver. No provision of this Lease is waived by Landlord or Tenant unless
waived by them in writing. Landlord’s acceptance of rent is not a waiver of any default of Tenant,
regardless of Landlord’s knowledge of a default when it accepts the rent. No waiver by Landlord or
Tenant of any default is a waiver of any other default of the same or any other provision of this
Lease.

E. Rule Against Perpetuities. Notwithstanding any provision in this Lease to
the contrary, if the Lease Term has not commenced within three (3) years after the date of this
L ease, this Lease shall automatically terminate on the third (3rd) anniversary of the date hereof.
The sole purpose of this provision is to avoid any possible interpretation that this Lease violates the
Rule Against Perpetuities or other rule of law against restraints on alienation.

F. Remedies. The rights and remedies mentioned in this Lease are in addition
to, and do not deprive a party of any other rights at law or in equity.

G. No Option. The submission of this Lease for examination does not
constitute a reservation of or option for the Premises, and this Lease becomes effective only upon
execution and delivery of it by Landlord.

H. Additional Rent. All sums owed by Tenant to Landlord in connection with
this Lease which are not otherwise designated as rent shall be deemed to be additional rent.

L Governing Law. This Lease shall be governed by and construed in
accordance with the laws of the District of Columbia.

I Waiver and Release of Claims. In consideration of the execution and
delivery of this Lease by the parties hereto, each of such parties hereto (each, a “Releasing Party”)
hereby unconditionally releases, remises, acquits, and forever discharges the other party hereto (at
such time as such other party shall have executed and delivered this Lease), as well as each of the
other tenants of the Project (at such time as each such tenant shall have executed and delivered a
Lease containing waiver and release provisions identical to the provisions of this Section 38J, and
provided such tenant shall not have instituted litigation against such Releasing Party after the date
hereof and before the date of such Lease) (collectively, the «“Released Parties™), from any and all
claims, demands, liabilities, damages, losses, COSts, €Xpenses, causes of action, covenants, contracts,
torts, controversies, agreements, Promuses, representations, breaches of contract or of obligations to
perform, and any other type of conduct or misconduct, whether negligent, intentional or otherwise,
whether at law or in equity, whether matured or unmatured, and whether known or unknown, that
the Releasing Party, or any person or entity claiming by, through or under the Releasing Party, ever
had, now has, or hereafter may have, against any of the Released Parties at any time from
beginning of the world to the date hereof related to, arising out of, or in any manner connected i
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(1) the Project, the operations of the businesses within the Project, or the conduct of any of the
Released Parties that relates in any manner to the Project; or (2) this Lease or other lease agreements
entered into at any time before the date hereof or simultaneously herewith relating to the Project
(collectively, the “Project Leases”), the procurement or negotiation of any of the Project Leases or
the terms thereof, or the performance or non-performance by any party under any of such Project
Leases.

IN WITNESS WHEREOF, the District of Columbia has caused this Lease to be

executed in its corporate name by Anthony Williams ., its Mayor ~, and aftested
by Beverly Rivers , its Secretary of D.C. , and its seal to be hereunto affixed and
does hereby constitute and appoint _Anthony Williams its true and lawful Attorney-in Fact

for it and in its name to acknowledge and deliver this Lease as its act and deed.

LANDLORD:

WITNESS: THE DISTRICT OF COLUMBIA, as agent for
- THE UNITED STATES OF AMERICA

. X . ]
* B
Name: Anthony A.{jWilliams

Title; Mayor of the District of Columbia

Approved for Legal Sufficiency:

W‘/ﬁ/ Date: 2 ~ &l ~ o/
Name: Jodzead) Ennd Kedlo
Tiﬂc:_ﬁﬂs-;.‘sl—rkwf (’Dm;w-ﬂ-n—lxm M

IN WITNESS WHEREOF, BRW, Inc., has caused this Lease to be executed in its corporate

ame by Billy Rewlble s Prerordleed— , ad  attested Dby

Qeyny L wWhitd, its  Jecxe e, , and its seal to be hereunto affixed and does

hereby constitute and appoint B AL g £ P Il e its true and lawful Attomey-in Fact for it
and in its name to acknowledge and deliver this Lease as its act and deed.

TENANT:

ATTEST: BRW, INC., a District of Columbia corporation

#11636 v12 - CAPT WHITE LEASE | 22
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Title: 1 ™ i

DISTRICT OF COLUMBIA, SS.

1, Glad ys Herring . a Notary Public in and for the District of Columbia, do
hereby certify that An 4 hqnf‘ﬂ- W ' i1 ams, who is personally well known (or satisfactorily
proven) to me to be the person named as e yor of the District of
Columbia, a municipal corporation, in the foregoing Lease, bearing date as of W
2000, and hereto annexed, personally appeared before me in the said District ofCofimbia and
acknowledged the same to be the act and deed of the District of Columbia, for the purposes therein
contained. ‘

a 0ef .
WTTNESS my hand and seal this 214¥ day of Gebruary 2660

Blolys . lovorg

© My commission expires: %QE_L&O LROOY

DISTRICT OF COLUMBIA, SS.

I, , @ Notary Public in and for the District of Columbia, do
hereby certify that, f_bjubf £ (D TE~ , Whois personally well known (or satisfactorily
proven) to me to be the pérson named as S DENT of BRW, Inc., a District of
Columbia corporation, in the foregoing Lease, bearing date as of Ji }ﬁ /&, 2000, and hereto
armexed, personally appeared before me in the said District of Coluinbia and acknowledged the
same to be the act and deed of BRW, Inc., for the purposes therein contained.

#
WITNESS my hand and seal this &2 da

MY COMMISSION E

My commission expires: SEPTEMBER 14, 2000

411636 v12 - CAPT WHITE LEASE [ 23
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EXHIBIT A

[Outline of Premises -- to be initialed by the parties and attached upon completion of design and
engineering for Landlord’s Work.]
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EXHIBIT B

[Site Plan of the Project]
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Exhibit B
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EXHIBIT D
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DISTRICT OF COLUMBIA

ASSIGNMENT AND ASSUMPTION OF LEASE AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION OF LEASE AGREEMENT

(“Assignment”), made and entered into as of the 20" day of March, 2014 by and between

DNM SEAFOOD, INC. (the “Assignor™), a District of Columbia corporation; and
W.D. INC. (the “Assignee™), a Virginia corporation.

RECITALS

WHEREAS, Pruitt’s Seafood (the “Original Tenant”) entered into a certain
lease agreement (the “Lease Agreement or “Lease™) dated April 1, 2001, with the District of
Columbia, a2 municipal corporation, acting as an agent for the United States of America,
(the “Landlord"), demising the premises located at 1100 Maine Avenue, SW, Washington,
DC commonly known as Premises Nos. 1, 2, 3 and 4 of Municipal Fish Wharf (the
“Premises”), for a term of thirty (30) years commencing on the New Rent Commencement
Date as defined in the Lease Agreement, a copy of which Lease Agreement is attached
hereto and made a part hereof; and -

WHEREAS, the Original Tenant assigned its leasehold interests in the Premises and
the Lease Agreement to Assignor, and Assignor accepted such assignment and assumed all of
the rights, abligations and duties of the Original Tenant therein described in the said Lease
Agreement; and

WHEREAS, the Assignor is curmrently referred to as “Tenant” in the said Lease
Agreement; and

WHEREAS, the Assignor desires to assign and convey, insofar as its title enables it
to legally so do, its leasehold interests in the Premises and the Lease Agreement to the
Assignee, and the Assignee does agree to accept such assignment and conveyance and
assume all of the rights, obligations and duties of the Assignor therein described in the said
Lease Agreement; and

WHEREAS, the Landlord desires to grant its consent to this Assignment and
Assumption of Lease Agreement, but expressly subject to the conditions set forth herein
and in the Lease Agreement, with no intent on the part of the Landlord or the Assignor/Tenant
to further modify any other terms and conditions of the Lease Agreement; and

WHEREAS, the Assignor and Assignee, with the consent of the Landlord, desire
to modify certain terms of the Lease only in the manner contained in this Assignment.
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WITNESSETH: THAT

NOW, THEREFORE, for and in consideration of One Dollar ($1.00) and other

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
parties hereto agree as follows: to wit,

1.

The above Recitals are incorporated herein and made a part of the terms amd
conditions of this Assignment.

The Assignor does hereby assign, transfer, and convey to the Assignee all the right, title
and interest that Assignor has or may have under the Lease Agreement to have and to hold
the same unto the Assignee, its successors, and assigns, for and during the remainder of
the term of the Lease Agreement, and any renewals or extensions therein provided,
subject to the rerms, covenants, conditions, and agreements contained herein and in the
Lease Agreement.

The Assignee does hereby accept the foregoing assignment and agrees to assume all of the
duties which the Assignor is/was obligated to perform under the Lease Agreement
including, but not limited to, the payment of rent and other charges, for the balance of the
term thereof and any renewals or extensions of the term(s) of the Lease, maintenance of
the premises, and operation the fish selling business and other limited business operations
for the demised premises in the described manner.

The Assignee warrants and represents to the Landlord and the Assignor that the Assignee
is a corporation validly existing in the Commonwealth of Virginia and in good standing in
the District of Columbia, has demonstrated the financial capacity, and has the legal
capacity, as such, to fully perform the obligations required under the said Lease
Agreement.

The Assignor hereby represents and warrants to the Assignee that the Lease Agreement is
in full force and effect and no breaches or defaults exist as of the date of execution of this
Assignment and with further warranty that the Assignor shall pay or cause to be paid to
the Landlord a sum of One Thousand Dollars ($1000.00) as consideration in connection
with Landiord's consent to an assignment of the Lease Agreement, as prescribed under
Article 19(A) of the said Lease Agreement.

The Assignor hereby covenants to remove that certain No. 3 boat and the tank attached to
it and remove that certain 20x40 wooden boar {collectively, the “Removal Obligations”),
each being located on, under or about the Premises, within twenty-one (21) days
following the Effective Date of this Assignment and in compliance with all applicable
laws. The Assignor shall indemnify and hold the Landlord and the Assignee harmless
from and against any claims asserted by any party in connection with the Removal
Obligations and any actual losses, damages or liabilities of the Landlord or the Assignee
arising as a result of the Assignor’s performance of or failure to perform the Removal




10.
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Obligations. If the Assignor fails to complete the Removal Obligations within thirty (30)
days following the Effective Date of this Assignment and in compliance with all
applicable laws, the Assignee may complete the Removal Obligations, provided that the
Assignor’s indemnity obligations shall not be modified as a result of the performance of
the Removal Obligations by the Assignee.

The parties hereto agree that the security deposit under the Lease Agreement in the
amount of $2,666.66 shall be held for the account of the Assignee from the Effective Date
of this Assignment. The Effective Date of this Assignment shall be the date when the
Landlord indicates Landlord's consent to this Assignment, evidenced by Landlord's
execution in the appropriate space on this Assignment, as described in Article 8 of this
Assignment. By its execution of this Assignment, Landlord also retroactively consents to
the assignment by Original Tenant to Assignor of the Lease Agreement and Original
Tenant’s leasehold interests in the Premises.

The Assignor and the Assignee shall, jointly or separately, notify or cause the Landlord to
be notified that, as of the Effective Date of this Assignment, all notices prescribed under
the said Lease Agreement shall be sent to the Assignee at the following address:

W.D. Inc

1100 Maine Avenue, S.W.
Washington, DC 20024
Attn: Mr. Billy White

The Assignor and Assignee understand and agree that this Assignment shall not become
effective unless and until the Landlord shall indicate its consent and agreement to this
Assignment, evidenced by the signature of the Mayor of the District of Columbia to this
Assignment. By its execution of this Assignment, the Landlord hereby affirms that it
previously consented to the assignment of the Lease Agreement from the Original Tenant
to the Tenant prior to the Tenant taking occupancy of the Premises.

The Landlord and the Assignee acknowledge and confirm that the expiration date of the
Lease is March 13, 2044.

[Signature Pages Follow.]
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IN WITNESS WHEREOF, DNM Seafood, Inc. has caused this Assignment and Assumption
of Lease Agreement to be executed in its corporate name by Sung J. Kim, its President, and attested
by Yong W. Kim, its Secretary, and its seal to hereunto affixed and does hereby constitute and
appoint Sung J. Kim its true and lawful Attorney-in-Fact for it and in its name to acknowledge and
deliver this Assignment as its act and deed as of the 20" day of March, 2014.

ASSIGNOR:

ATTEST: DNM SEAFOOD, INC.

%\, . By: W&aw
¥m‘1gW. Kim, Secretary Name: Suég J. Ka

Title: President

ACKNOWLEDGMENT

DISTRICT OF COLUMBIA:

On this 20" day of March, 2014, before me LOT‘I’ oune Wlﬂﬁ the undersigned
notary, personally appeared Sung J. Kim, who acknowledged himself to be the President of DNM
Seafood, Inc., a District of Columbia corporation, and that he, as such President, being authorized so
to do, executed the foregoing instrument for the purpcses therein contained on behalf of DNM
Seafood, Inc.

In witness whereof I hereunto set my hand.

AN

Notary Public

NOTARY PUBLIC usr%bmrooum
My commission expires:
y con ! p My Commission Expires November 14, 2617
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IN WITNESS WHEREOQOF, W.D., Inc. has caused this Assignment and Assumption of Lease
Agreement to be executed in its corporate name by Billy White, its President, and attested by Penny
R. White, its Secretary, and its seal to hereunto affixed and does hereby constitute and appoint Billy
White its true and lawful Attorney-in-Fact for it and in its name to acknowledge and deliver this
Assignment as its act and deed as of the 20" day of March, 2014.

ASSIGNEE:
W.D., INC.

gﬁ\&wl)

R)enny I{)\'mte Secretary Name Billy Whlte
Title: President

ACKNOWLEDGMENT

DISTRICT OF COLUMBIA:

On this 20™ day of March, 2014, before me Lormnt’, wlﬂﬂl"ethe undersigned
notary, personally appeared Billy White, who acknowledged himself to be the President of W.D.,
Inc., a Virginia corporation, and that he, as such President, being authorized so to do, executed the
foregoing instrument for the purposes therein contained on behalf of W.D., Inc.

In witness whereof | hereunto set my hand.

/7%%@7 LAz,

Notary Public

My commission expires:
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CONSENTED AND AGREED TO as of the .5 | _ day of M wol~ 2014
LANDLORD:

WITNESS: THE DISTRICT OF COLUMBIA, a municipal
corporation, by The Deputy Mayor for Planning
and Economic Peyélopment, acting as agent for

(Seal)

Name: Victor L. Hoskins
Title: Deputy Mayor for Planning and Economic

Development
Approved for Legal Sufficiency
Susan C. Longstreet J
Deputy Attorney General
Commercial Division
ACKNOWLEDGMENT

DISTRICT OF COLUMBIA

I, I\N\nldo D E/ioé , & Notary Public in and for the said District of Columbia, do hereby
certify that Victor L. Hoskins, Deputy Mayor for Planning and Economic Development,
who is named as Attorney-in-Fact for the District of Columbia, acting as agent for the United
States of America, in the foregoing and annexed Assignment and Assumption of Lease
Agreement, bearing date the 20" day of March, 2014, personally appeared before me in the said
District of Columbia, and the said Victor L. Hoskins is personally well known to me as the
person named as the Attorney-in-Fact in the said Assignment and Assumption of Lease
Agreement for the District of ia_ and acknowledged said Assignment and Assumption of
Lease Agreement to be the/act and deed Of the said-District of Columbia, and that he delivered

the same as such.

f

i
GIVEN under my hand and seal this

My j(:iniission expires: ‘ R
v 0}
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BILL OF SALE

DNM SEAFOOQOD, INC., a District of Columbia corporation d/b/a Pruitt’s Seafood, having a place of
business at 1100 Maine Avenue, SW, Washington, District of Columbia 20024 (“Seller”), in consideration of
Ten Doilars ($10.00) and other good and valuable consideration, the receipt of which is hereby acknowledged,
hereby sells and delivers to W.D., Inc., a District of Columbia corporation, having a place of business at 1100
Maine Avenue, SW, Washington, District of Columbia 20024 (“Purchaser™) the personal property, equipment
and fixtures described on Schedule 1 attached hereto (the “Personal Property™), which Personal Property is
located in the City of Washington, District of Columbia, on the premises situated at 1100 Maine Avenue, SW,
Washington, District of Columbia 20024 (the “Leased Property”), without representation or warranty except
as provided in that certain Purchase and Sale Agreement between Seller and Purchaser dated as of March 13,

2014,

IN WITNESS WHEREOQF, Seller and Purchaser have caused this Bill of Sale to be executed and
effective as of this 3™ day of April, 2014.

DNM Seafood, Inc.

BY: ‘%S%’ %"‘
NAME: S nglJ ,Idm
TITLE: President

: W.D., Inc.
2L
C/ﬂ

N : Billy R,
TITLE: President
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Schedule 1 to Bill of Sale
Two boats located on Leased Property having the following identifying DC Numbers:
DC 2587 N (Sticker 0262)
DC 2588 N (Sticker 0263)

Inventory listed on following page
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| Equipment List oy
Of DNM Seafood, Inc. d/b/a Pruitt Seafood

Office Refrigerator & Table

Digital Video Recorder — 16 Camera & Monitor
Canon Fax Copy Machine Super G3

Telephone 2-Line Telephone

Hot Water Heater - 2

House hold Refrigerator — 1

Kitchen — Microwave

Kitchen - 2 Story Stainless Shelves - 1

Kitchen Shelves — 2

10. Electric 2 Round Range

11. Electric Square Grill

12. 2 Door Small Freezer

13. 2 Door Small Refrigerator

14, 1 Door Tall Freezer

5. 10°x20" Walk in Freezer with 2 Compression

16. Shp Columbia Boiler Diesel

17. 10hp Columbia Boiler Diesel

18. Stainless Water Return Tank

19, 50 or Up Gallons of Diesel Tank

20, Small Hot Water Heater

21. 20x20 Walk in Cooler with 2 Compression m
22, 10,000 Ib Ice Machine )
23. 5,000 1b Ice Machine with Water Tower & Water Return Barrel
24, Hoshizaki Ice Machine with Cooling Fan

25. 10'x30° Walk in Fish Cooler with Compression
26. 8'x8’ Walk in with Compression

27. 1 Door Freezer — Storage Room

28. Sandwich Refrigerator — 2

29. 3 Well Sink — L-2, S-1

30, Stainless Table 4x8 — 2EA

31, Pallet Jack — 1

32. 24x30 Stainless Table —~ Cook & Oyster - 2

33, Picnic Table — 1

34, 30”x8’ — 3 Well Steamer

35. 2 Bu Steamer - 2

36. 1 Bu Steamer — 3

a7, 2 Story Steamer — 2

38, 3'x12’ Stainless Hoods — Fan

39, Hand Sink

40. 1'x4’ Shelve

41, 30”x4’ Stainless Table — 2 Ice Machine

42, Square Steamer — 4 — Roof

43. Quick Freezing Machine 2 Door — 1

44, Long Ladder - 2 , M-1

45. Freezer Shelves 4 Story - 3 q

%

V0N AL W
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46. Crab Table — 2 a
47, Claim Table — 1

48. 3 Story Stainless Shelves -1 Front

49, 1'x6’ Shell Front

350. Ex Shelves — 4

51. Stainless Shelve Table — Fish Boat

52.Ice Box— 10

53. Trash Can - 8

ﬂdd\ Yo nal {{Qﬂ"f: “P&’c_—



Case 1:15-cv-01198-CKK Document'17-4 Filed 08/12/15 Page 12 of 60

LEASE AGREEMENT

THE DISTRICT OF COLUMBIA,
acting on behalf of THE UNITED STATES OF AMERICA,

LANDLORD

and

PRUITT’S SEAFOOD, INC.,
a Virginia corporation,

TENANT |

for

Premises Nos.1, 2, 3,and 4
Municipal Fish Wharf
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LE OF C

Section Number and Caption Page
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Exhibit A - Outline of the Premises
Exhibit B - Site Plan of the Project
Exhibit C - Certificate of Acceptance
Exhibit D — Work Letter

Exhibit E — Rules and Regulations
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LEASE AGREEMENT
' 2001
THIS LEASE AGREEMENT (this “Lease”) is made this _1st day of April >200¢
by and between THE DISTRICT OF COLUMBIA, acting on behalf of THE UNITED STATES OF
AMERICA, whose notice address is Director, District of Columbia Department of Housing and
Community Development, 801 North Capitol Street, N.E,, 8™ Floor, Washington, D.C. 20002
(“Landlord”), and PRUITT’S SEAFOOD, INC., a Virginia corporation, whose notice address is
1100 Maine Avenue, S.W., Washington, D.C. 20024 (“Tenant™).

In consideration of the promises in the Lease, Landlord and Tenant agree as follows:

1. Definitions.
Certain terms in this Lease are defined below:

A. Barges: The barges owned by Tenant on which Tenant operates its
business. The Barges are located on the Premises.

B. Commencement Date: The date of this Lease.

C. Common Areas: “Common Areas” mean all areas within the Project that
Landlord makes available to tenants and their customers for their general use, convenience and
benefit, including restrooms, parking areas, driveways, walkways, landscaped or planted areas,
lighting facilities, service areas and loading and unloading areas, as depicted on Exhibit B hereto.

D. Consumer Price Index: The “Consumer Price Index” means the index for
‘the Washington - Baltimore, DC — MD - VA — WV area, now known as the United States Bureau of
Labor Statistics, consumer Price Index, for All Urban Consumers, all items (1996=100).

E. Lease Year: The first “Lease Year” shall begin on the New Rent

Commencement Date and shall end on December 31 of the year following the year in which the
New Rent Commencement Date shall occur, in order that each subsequent Lease Year hereunder
shall coincide with the calendar year. Each subsequent Lease Year shall commence on the day
immediately following the last day of the preceding Lease Year, and shall continue for a period of
twelve (12) full calendar months.

F. Minimum Rent: The miniraum rent payable during the Term, as follows:

(D From the Commencement Date to the date that is four (4) months
after the New Rent Commencement Date, equal monthly installments in the amount
of THREE HUNDRED THREE AND 03/100 DOLLARS ($303.03).

2) Commencing on the date that is four (4) months after the New
Rent Commencement Date and for the first Lease Year, equal monthly
installments in the amount of TWO THOUSAND SIX HUNDRED SIXTY-SIX
AND 66/100 DOLLARS (82,666.66). Thereafter, on the first day of the second

WASHINGTON #21341 v 6 211200 4:56 PM

—

A.10-1

—or———



Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 15 of 60

1

(2™, third (3"), fourth (4™) and fifth (5") Lease Years, the Minimum Rent shall
be adjusted for the following Lease Year by the CPl adjustment described in
Section 7 below.

(3)  On the first day of the sixth (6™) Lease Year, and upon the expiration
of each period of five (5) consecutive Lease Years thereafter during the Term, the
Minimum Rent shall be increased by three percent (3%) for the succeeding period
of five (5) Lease Years.

G. New Rent Commencement Date: The date upon which *‘Landlord’s
Work” (as defined in Section 3) is substantially completed; i.e., upon receipt of a Certificate of

Substantial Completion from the Corps of Engineers, and provided that all utilities to be delivered to
the Premises are then in working order.

H. Percentage Rent: For each Lease Year commencing with the sixth 6™
Lease Year: :

@) with respect to all “Gross Non-Taxable Sales™ (as defined in Section
7), an amount equal to 6/10 of one percent (0.6%) of the excess of
(A) Tenant’s Gross Non-Taxable Sales for the Premises during the
Lease Year, over (B) the “Non-Taxable Base Amount,” which means
the average of actual Gross Non-Taxable Sales for the Premises for
the first five (5) Lease Years; and

(ii)  with respect to all “Gross Taxable Sales” (as defined in Section 7),
an amount equal to 6/10 of one percent (0.6%) of the excess of
(A) Tenant’s Gross Taxable Sales for the Premises during the Lease
Year, over (B)the “Taxable Base Amount,” which means the
average of actual Gross Taxable Sales for the Premises for the first
five (5) Lease Years.

L Permitted Uses: The retail sale of seafood (fresh and prepared) and of fresh
produce, including accessory items such as cole slaw, french fries, and the like, or any other use
consistent with and permitted by the 1913 Federal legislation creating the Project and appointing the
District of Columbia as manager of the Project. Notwithstanding the foregoing, (i) prepared food
shall be sold only on a “takeout” basis; and (i1) there shall be no serviced tables situated within the
Premises or in the Common Area unless plans for same shall have been approved by Landlord and
unless Landlord and Tenant shall have executed an amendment hereto providing for a change to
restaurant use and, among other things, revising the Percentage Rent payable hereunder in respect of
the portion of the Premises to be devoted to such restaurant use. As to clauses (i) and (ii) above,
Landlord shall enforce parallel restrictions on all other tenants within the Project.

J. Premises: The spaces in the Project identified on Exhibit A as Nos. 1, 2, 3,
and 4. The Premises consist of an area on the surface of the water sufficient to moor three Barges to
the concrete pier [one in No. 2 (“Barge 2”), one in No. 3 (“Barge 3”), and one in No. 4 (“Barge 4™)].
Barge 2 shall have no more than 39 linear feet, Barge 3 shall have no more than 65 linear feet, and,
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subject to the immediately succeeding sentence, Barge 4 shall have no more than 71 linear feet.
Landlord and Tenant acknowledge and agree that Landlord has determined that the space identified
on Exhibit B as Space No. 1, as presently configured, is not suitable or available for retail sales.
Accordingly, although Tenant shall have the right, at any time during the Term, to expand its
existing Barge 2, or to install 2 new barge, in the area comprising Space No.1, Tenant shall not have
~ the right hereunder to utilize any of the sea wall frontage abutting Space No. 1 for the sale of goods
or services, unless Landlord later determines that Space No. 1 has become suitable or available for
retail sales. In the event that Landlord makes such a determination regarding Space No. 1, Tenant
shall have the option to expand its existing Barge 2, or to install a new barge, in the area comprising
Space No. 1, provided such alterations satisfy the requirements of Section 13 below, and provided
Tenant executes and delivers an amendment to this Lease acknowledging the resulting increase in
frontage created by such alterations, and agreeing to increase the Minimum Rent and Tenant’s
Proportionate Share of Common Area Operating Costs proportionate to the increased linear feet of
frontage. :

K. Project: The Municipal Fish Wharf located between 11® and 12" Strects,
south of Maine Avenue, S.W., Washington, D.C. The Project includes the portion of the Potomac
River in which the tenants’ barges are moored. A site plan of the Project is attached as Exhibit B. A
certified survey of the Project, to include references to all Lots and Squares, or portions thereof,
included within the Project, has been commissioned and will be delivered to the parties upon
completion, at which time a legal description of the Project shall be initialed and attached hereto as
a substitute and replacement for the existing Exhibit B.

L. Security Deposit: $2,666.66, which shall be due and payable within thirty
(30) days after the effective date of this Lease.

M.  Tenant Committee: A committee representing the tenants of the Project
and composed of one representative to be named by each such tenant. The Tenant Committee shall
cooperate with the Management Agent to be retained for the Project, as provided herein, to carry out
the operation, maintenance, and repair of the Common Areas of the Project. The Tenant Committee
may, at its option, elect to operate by means of a limited liability company or other Jegal entity. All
matters requiring decisions by the Tenant Committee shall be decided on the basis of a simple
majority. Voting on all such matters by Tenant and the other tenants of the Project shall be based
upon the “Proportionate Share” (hereinafter defined) of each.

N. Tenant’s Proportionate Share: 21.03%, which equals the percentage that
the number of linear feet of frontage in the Premises bears to the number of linear feet of frontage in
the Project. If the number of linear feet of frontage in the Project changes, Tenant’s Proportionate
Share will be adjusted accordingly.

0. Term: The period that begins on the Commencement Date and ends thirty
(30) Lease Years after the New Rent Commencement Date, unless sooner terminated pursuant to
this Lease. Tenant acknowledges that it has no right hereunder to renew or extend the Term hereof,
or to negotiate for a renewal of the Term hereof. However, Landiord acknowledges that nothing
contained herein shall prevent Tenant hereafter from secking to obtain any such rights.
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P. Prohibited Use: Anything herein to the contrary notwithstanding, Tenant
covenants that during the term of this Lease, (1) it shall not engage in the business of fish cutting or
oyster shucking, nor shall it offer non-alcoholic beverages from vending machines; provided, that
the provisions of this Section 1P shall be enforceable only during such times as Virgo Fish House,
its successors or permitted assigns, shall engage in the activities described herein at other premises
within the Project; and (2) it shall not engage in the sale of liquor for consumption off the Premises.
It is understood and agreed that the foregoing prohibition on oyster shucking is intended to apply
only to the shucking of oysters conducted as an independent business, and shall not apply to the

shucking by Tenant of oysters sold by Tenant.

Q. Restrictions on Sales. The following restrictions shall appear in all Leases of
Barge Spaces within the Project. In the particular Lease or Leases to which any such restriction
pertains, such provision shall act as a restriction imposed and enforceable by Landlord for its
benefit, and imposed and enforceable by the other tenants of the Project for their benefit, and
accepted by the tenant or tenants occupying the area to which such restriction directly pertains.

(i) For a period of ten (10) years, expiring on the tenth (10) anniversary of
this Lease, the sale of seafood of any type shall be prohibited throughout the rectangular area
comprising the southernmost twenty-four feet (24°) of Barge 6.

(ii) For the entire Term of this Lease, the sale of crabs anywhere on Barge 6
or 16 shall be prohibited.

2. Lease of the Premises; Termination of Prior Lease; Tenant’s
Acceptance of Premises; .

A. Landlord leases to Tenant and Tenant leases from Landlord the Premises for
the Term. :

B. Landlord is presently leasing the Premises to Tenant pursuant to an existing
lease agreement dated February 20, 1986 (the “Prior Lease™). Effective as of the Commencement
Date, the Prior Lease shall terminate, and Tenant's use and occupancy of the Premises will be
governed by this Lease. '

C. Tenant has accepted delivery of the Premises under the Prior Lease, and at
the commencement of the Term hereunder, Tenant shall continue to occupy the Premises in their
“as is” condition, subject to Section 3. Effective as of the Commencement Date, Tenant does
hereby release, remise, discharge, and forever waive any and all claims, actions, or causes of action,
whether known or unknown, arising from or relating to the Prior Lease that Tenant has or may have
against landlord, or its affiliated entities, predecessors, successors, assigns, legal representatives,
agents, employees, servants, attomeys, officers, or other representatives.

3. Landlord’s Work.
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A. Landlord has been allocated $3,000,000 from the federal government (the
“Federal Appropriation™) to make improvements to the Project and to the marina located next to the
Project at 1300 Maine Avenue. Landlord and Tenant have heretofore agreed upon the nature of the
improvements to be made to the Project with the Federal Appropriation and such other sources of
funding as may be available to landlord, all as embodied in the Work Orders issued by the Corps of
Engineers and reviewed and approved by Landlord and Tenant, and attached hereto as Exhibit D.
(The improvements to be made to the Project with the Federal Appropriation and such other sources
of funding as may be available to Landlord are referred to hereafter as “Landlord’s Work.”)
Landlord shall have no obligation to spend any funds to complete Landlord’s Work in excess of the
Federal Appropriation and such other sources of funding as may be available to Landlord.

B. After Landlord’s Work has been determined in accordance with subsection
A above, Landlord will complete construction of Landlord’s Work in a good and workmanlike
manner and in accordance with requirements of governmental authorities. Tenant shall be consulted
with regard to materials and structural details of Landlord’s Work, but the final choice thereof shall
be in Landlord's sole discretion. Except for Landlord’s Work and except as provided iu Section 9,
Landlord shall not be required to make any repairs or improvements to the Project.

C. Landlord shall use reasonable commercial efforts to complete Landlord’s
Work by June 30, 2001, but shall have no liability to Tenant if it is unable to complete Landlord’s
Work by that date or by any other date. Within five (5) days after the New Rent Commencement
Date, Tenant shall execute and deliver to Landlord a Certificate of Acceptance, in the form attached
hereto as Exhibit C. '

D. Landlord’s Work shall comply with ADA requirements, as well as all other
applicable Federal and local governmental requirements.

4. [Intentionally Omitted]

5. Minimum Rent.

A. During the Term, Tenant shall pay all rent, without demand and without
setoff, counterclaim, recoupment or other reduction, to the “Management Agent” (defined below)
for the Project, including Minimum Rent in monthly installments as set forth in Section 1.F. All
monthly installments of Minimum Rent shall be payable in advance on the first day of each month,
except that the first payment shall be due on the New Rent Commencement Date. If the
Commencement Date or the New Rent Commencement Date is not the first day of a month, the rent
for the months in which those dates fall shall be prorated.

B. On or before the New Rent Commencement Date, the Tenant Committee
shall select, following consultation with, and with the approval of| the Landlord, a “Management
Agent” that shall be charged with responsibility for the operation, maintenance, repair, and
replacement of all elements of the Common Arcas and the orderly operation of the Project. The
Management Agent, throughout the term of its employment as such with respect to the Project:
(1) shall maintain insurance that includes employee dishonesty or fidelity coverage in an amount at
least as great as the amount of funds the Management Agent has access to at any time; and (2) shall
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covenant not to, and shall not, discriminate against any employee or applicant for employment
because of race, creed, color, sexual orientation, physical disability, marital status, or national
origin. Landlord, subject to the review and approval, not to be unreasonably conditioned, delayed,
or withheld, of the Tenant Committee, shall negotiate and enter into a Management Agreement with
the Management Agent. The Management Agrecment shall provide that, before payment to
Landlord of any amounts due Landlord hereunder: (i) twenty-five percent (25%) of the Minimum
Rent and all other Rent from this Lease and all other leases of premises within the Project shall be
placed in an interest-bearing escrow account with the Management Agent as a reserve for future
capital expenditures in respect of the Common Areas, of which as much as one-fifth (1/5) (or five
percent (5%) of the Minimum Rent) may be used for advertising the Fish Wharf in local media and
signage in Common Areas, although it is acknowledged by the parties that establishing reasonable
reserves for capital needs shall have priority; (ii) all “Common Area Operating Costs™ shall be paid
to, and applied by, Management Agent, as provided in Section 10 below; and (jii) Management
Agent shall deduct the sum of TWENTY-FIVE THOUSAND AND NO/100 DOLLARS
($25,000.00) (the “Accounting Reserve™) from the Rent payable hereunder and shall deposit the
same in a reserve account to remain available for purposes paying any accounting or auditing
charges incurred by Landlord under Section 7.D below from time to time. As and when funds in
the Accounting Reserve are expended, Management Agent shall again deduct sufficient monies
from the Rent payable hereunder to replenish the Accounting Reserve to the level established above.

C. No payment by Tenant of a lesser amount than the monthly installment of
rent or other charges herein stipulated shall be deemed to be other than on account of the carliest
stipulated rent or other charges, nor shall any endorsement or statement on any check or letter
accompanying any payment be deemed an accord and satisfaction. Landlord may accept any check
for payment without prejudice to Landlord’s right to recover the balance of the rent due or to pursue
any other remedy available to Landlord.

6. Late Charges.

Any rental or other payment due from Tenant hereunder which is not received when
due shall be payable by Tenant to Landiord, without demand, with interest from the due date until
paid at the rate of fifteen percent (15%) per annum (1-1/4% per month), but no less than One
Hundred Dollars ($100.00), and Tenant shall reimburse Landlord for reasonable attorneys® fees, if
any, incurred by Landlord by reason of Tenant’s failure to make timely payment. In addition,
Tenant shall pay Landlord a $100.00 fee for each check received by Landlord which is returned by
Tenant’s bank unpaid.

7. Additional Rent: CPI Adjustment; Percentage Rent.

A. Upon the first (1st) day of the second (2™) Lease Year, and upon each
anniversary thereof through the first day of the sixth (6™ Lease Year (each, an “Adjustment Date™),
the Minimum Rent herein provided shall be adjusted to reflect increases in the Consumer Price
Index (as defined in Section 1.D above). Such adjustment shall be accomplished by multiplying the
Minimum Rent by a fraction, the numerator of which shall be the Consumer Price Index as of the
most recent date prior to such Adjustment Date, and' the denominator of which shall be the
Consumer Price Index as of the most recent date prior to the New Rent Commencement Date;
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provided, however, that in no event shall the Minimum Rent be reduced as a result of such
adjustment below the Minimum Rent for the immediately preceding year. The increased Minimum
Rent established pursuant to this Section 7 shall continue in effect as, and for all purposes of this
Lease be defined as, the Minimum Rent until again increased as herein provided. [As an example,
to calculate the adjustment in Minimum Rent on the first day of the second ( 2") Lease Year,
assuming that (x) the annual Minimum Rent is $30,000.00; (y) the CPI Index is at 175 at the time of
the New Rent Commencement Date; and (z) the CPI Index is at 185 at the time of the first day of
the second (2nd) Lease Year, then the adjustment to Minimum Rent would be calculated as follows:
(330,000.00)x(185/175) = ($30,000)x(1.057) = $31,710. }

B. Within seventy-five (75) days after the end of each Lease Year beginning
with the sixth (6™) Lease Year, Tenant shall pay to Landlord, as additional rent, within seventy-five
(75) days after the end of each Lease Year, Percentage Rent calculated in accordance with Section
1.H. Tenant's annual payment of Percentage Rent shall be accompanied by a financial statement
(the “Annual Statement”™), signed by Tenant and reviewed by an independent certified public
accountant, showing the “Gross Sales,” “Gross Taxabic Sales,” and “Gross Non-Taxable Sales” (as
such terms are defined in Section 6.B) and the Percentage Rent for the Lease Year.

C. “Gross Sales” means the gross amount charged for all sales or services made
upon or from the Premises, including any rent or other sum received by Tenant from licensees or
concessionaires. “Gross Non-Taxable Sales™ means the amount of Gross Sales, minus the amount of
all sales and services that shall be subject to, and with respect to whach Tenant shall pay, District of
Columbia Sales and Use Tax. “Gross Taxable Sales” means the amount of Gross Sales minus the
amount of Gross Non-Taxable Sales. Each sale shall be valued at the actual sales price charged the
customer, even if the sale is a credit or installment sale, and reported in full in the month in which
the sale occurs, even if full payment is not received at the time of the sale.

D. Tenant shall furnish to Management Agent, simultaneously with the filing
thereof with the District of Columbia, copies of the Sales and Use Tax Retums currently required to
be filed by Tenant in respect of prepared foods and other taxable goods sold by Tenant within the
Premises. In addition, Tenant shall prepare, file with the District of Columbia, and make
simultaneously available to Landlord informational retumns in respect of all raw foods and other
goods sold by Tenant within the Premises. Such records shall be open to inspection and audit by
Landlord or its accountants. If any audit discloses a deficiency in payment of Percentage Rent,

‘Tenant shall immediately pay Landlord the deficient amount, together with interest thereon at the
rate of fifteen percent (15%) per annum from the date such Percentage Rent should have been paid.
If a discrepancy of three percent (3%) or more in the reported amount of Gross Sales is uncovered
as a result of any audit, Tenant shall reimburse Landlord for the cost of the audit (including the cost
of Landlord’s accountant). Landlord shall bear the cost of any audit in which no discrepancy or a
discrepancy of less than three percent (3%) shall be found (including the cost of Tenant’s
accountant). Except to the extent required by law or required to exercise its rights hereunder,
Landlord shall maintain the confidentiality of all information furnished by Tenant pursuant to this

Section 7.D or otherwise made available to Landlord in connection with the exercise of its rights
under Section 7.B above.
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8. Utilities.

During the Term, Tenant shall pay directly to the supplier all charges for water,
sewer, gas, electricity, telephone and other utilities used upon the Premises. Expenses for
maintenance of utility meters shall be borne by Tenant, and if Landlord pays any such expenses,
Tenant shall reimburse Landlord promptly upon demand. Landiord shall not be liable for any
failure to fumnish or for any interruption of utility services, unless caused by the gross negligence of
Landlord or Landlord’s agents. Upon Tenant’s request, Landlord shall furnish a copy of the surety
bond or indemnity agreement from any contractor performing work in the Project.

9. Common Areas; Employee Parking.

A. Landlord grants to Tenant the right, in common with other tenants in the
Project, to use the Common Areas during the Term. Such right of use shall be deemed a license
coupled with an interest, and shall subsist until the expiration or the earlier termination of the Term.
After completion of Landlord’s Work, and with the approval of the Tenant Committee, Landlord
may change the size, location or nature of the Common Areas, and may locate on the Common
Areas structures of any type; provided no such structures would materially interfere with access to
the Premises across the Common Areas and to and from Maine Avenue. Subject to the terms of the
Management Agreement, Landlord shall have exclusive control and management of the Common
Areas and Landlord may establish and enforce rules therefor.

B. Parking, including, without limitation, employee parking, within the Project
shall be regulated by the Tenant Committee, which shall promulgate parking regulations to be
enforced by the Management Agent; provided, that no area within the Project shall be dedicated to
parking for employees of Tenant or any other tenant of the Project; and provided, further, that no
parking shall be permitted in any area designated for table space in the plans for Landlord’s Work.

10. Common Area Operating Costs.

Al Commencing with the New Rent Commencement Date, Tenant shall pay to
Management Agent (as agent for Landlord), as additional rent, Tenant’s Proportionate Share of all
“Common Area Operating Costs” (as hereafter defined). Common Area Operating Costs means the
sum of the following costs and charges incurred by Landlord for each calendar year or part thereof
during the Term: (i) “Common Area Costs” (as hereafter defined); (ii) repair and maintenance costs
for the structure and exterior of the buildings in the Project, exclusive of improvements located on
barges within the Project and exclusive of expenditures that under “generally accepted accounting
principles,” as that term is defined by the financial Accounting Standards Board, would be
capitalized (“Capital Expenditures™); (iii) “Insurance Costs™ (as hereafier defined); and (iv) the
monthly fee due Management Agent under the Management Agreement. Common Area Costs
mean‘all costs incurred by Landlord, excluding Capital Expenditures, to operate, maintain, replace
and repair the Common Areas, including costs for the following: security services; gardening and
landscaping; repairs; painting; striping and sweeping; lighting (including the cost of electricity and
maintenance and replacement of exterior fixtures and bulbs); and other utility costs for the public
restrooms and other facilities located within the Common Area; refuse removal, including
dumpsters; ice and snow removal; equipment and supplies related to Common Area maintenance;
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water and maintenance charges for sprinklers and hydrants; any dues, fees or assessments paid by
Landlord with respect to storm water management facilities that benefit the Project; and personnel
of Management Agent to operate, maintain and repair the Common Areas (including salaries,
employment taxes and workmen’s compensation insurance for such personnel) “Insurance Costs”
mean all insurance premiums and other costs incurred by Landlord in connection with fire and
extended coverage, public liability, business interruption, sign, and any other insurance maintained
by Landlord relating to the Project.

B. Landlord shall annually notify Tenant of Tenant’s Proportionate Share of
Common Area Operating Costs for each calendar year, and Tenant shall pay to Management Agent
(as agent for Landlord) such amount in equal monthly instaliments in advance on the first day of
each of the twelve (12) months after the date of such notice, the first such monthly instaliment to be
due on the New Rent Commencement Date. If the New Rent Commencement Date is a date other
than the first day of a month, Tenant’s Proportionate Share of Common Area Operating Costs for
that month shall be prorated. Landlord shall annually submit to Tenant a statement showing the
actual Tenant’s Proportionate Share of Common Area Operating Cos:s for the prior calendar year,
the amount paid by Tenant, and the balance due or overpayment. The balance due shall be paid by
Tenant to Management Agent (as agent for Landlord), or the overpayment shall be paid by
Landlord to Tenant, without interest, within thirty (30) days after the date of the statement. Tenant
may, upon reasonable notice, examine Project records at the office of the Management Agent during
ordinary business hours to verify the statement for the immediately preceding year, but such
examination shall not excuse the timely payment of Tenant’s Proportionate Share of Common Area

Operating Costs.

C. The Tenant Committee, in conjunction with the Management Agent, shall
prepare an annual budget for operation of, and any contemplated repairs and replacements of, the
Common Areas, which shall be made available for the review and reasonable approval of Landlord.
As and when capital expenditures are required, the Tenant Committee, in conjunction with the
Management Agent, shall prepare a scope of work and budget therefor, and shall submit same to
Landlord for approval, which shall not be unrcasonably withheld. Until the New Rent
Commencement Date, Tenant, in conjunction with the other tenants of the Project, shall continue to
be responsible for and pay operating costs of the Project in the same manner as has been the case
before the date of this Lease, subject to adjustment for any changes being implemented currently in
tenants’ respective Proportionate Shares.

11.  Use of Premises.

A Tenant shall use the Premises exclusively for conduct of the business set
forth in Section 1.1

B. Tenant shall keep the Premises open for business at least forty-five (45)
hours per week, excluding any closures caused by fire, natural disasters, or other casualties, required
by the Landlord’s Work or by repair or renovation work by Tenant, or by dredging activity required
by the terms of this Lease.
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C. Tenant shall comply with all laws, ordinances, rules and regulations
pentaining to the use and occupancy of the Premises, including the Americans with Disabilities Act
and other laws relating to the use of the public areas of the Premises by individuals with disabilities.
~ Tenant shall not permit any act upon the Premises which (i) disturbs tenants of the Project or injures
the reputation of the Project, (ii) subjects Landlord to hability for injury or damage to oersons or
property, or (iii) invalidates any insurance policy pertaining to the Project.

12.  Signs.

A. Landlord consents to Tenant's existing exterior signage (“Tenant's Signage")
which is in place on the date hereof on Barges 2, 3, and 4. Any changes to Tenant’s Signage shall
be subject to Landlord’s approval, which shall not be unreasonably withheld.

: B. Tenant shall maintain Tenant's Signage in good repair, and shall replace it
when needed so that Tenant's Signage is in good condition at all times. If Tenant fails promptly to
perform its obligations under this Section, Landlord may perform the repairs, replacements or
removal, at Tenant’s expense, and Tenant shall reimburse Landlord for the cost thereof promptly
upon demand.

13. Alterations.

Tenant may alter the Barges, provided such alterations shall not harm the Project and
must comply with all applicable Federal and local building codes, regulations and laws, and
provided that any alteration that includes an expansion of the horizontal space covered by such
Barges, or the amount or location of the frontage currently occupied by such Barges for purposes of
effecting sales to the public, shall require the written consent of Landlord. Provisions identical to the
foregoing provisions of this Section 13 shall appear in all Leases of Barge Space within the Project.

14.  Fixtures and Equipment.
All of Tenant’s equipment, furniture, and moveable trade fixtures shall remain
Tenant’s property, and Tenant shail have sole responsibility therefor. Tenant may remove them at

any time prior to expiration of the Term, provided that Tenant is not then in default under this Lease
and provided further that Tenant repairs any damage to the Premises occasioned by removal.
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15. Tenant’s Maintenance; Condition of the Premises.

A. Tenant shall, at all times throughout the Term, at its cost, put, keep and
mamtam the Barges and Premises and every improvement located thereon in good order, condition
and repair, except for reasonable wear and tear, condemnation and casualty loss. As used herein,
“repairs” shall include replacements, restorations and/or renewals, when necessary or appropriate to
keep the Barges and Premises in good order, condition and repair at all times throughout the Term.
All repairs shall be made in a first class workmanlike manner. In addition, Tenant shall keep and
maintain the Barges and Premises in a clean and orderly condition, free of dirt, rubbish, snow and
ice. The necessity for and adequacy of repairs to the Barges and Premises shall be measured by the
standard that is appropriate for a first class wharf and fish market.

B.  Tenant shall deposit its refuse in the compactor, dumpster or other trash
receptacle supplied by Landlord for Tenant’s use as of the Commencement Date. Throughout the
Term, the Tenant Committee shall provide compactors or dumpsters and/or trash collection service,
the cost of which shall be included among the Commion Area Costs. Tenant shall not use the
compactors, dumpsters or trash collection service for discarding “Hazardous Materials™ (as such
term is defined below). Tenant, at its expense, shall dispose of its Hazardous Materials in
accordance with applicable federal, state and local laws and regulations. “Hazardous Materials”
means all substances declared to be hazardous, toxic or infectious under any applicable law or
regulation.

C. Tenant shall cooperate with the other tenants of the Project, if given
reasonable notice, in arranging for movement of the Barges as necessary to accommodate the
maintenance, repair, and replacement of Barges and the dredging of submerged areas within the
Project. All dredging activities shall be carried out and concluded as quickly as is commercially
reasonable in the circumstances. Provisions identical to the foregoing provisions of this Section
15.C shall appear in all leases of Barge Space within the Project. It is the intent of the parties that
all tenants of the Project shall have the rights of third-party benecficiaries with respect to the
provisions of this Section 15.C.

16.  Landlord’s Right of Entry.

Landlord and its agents may enter the Premises at reasonable hours to inspect or
exhibit them; to place and maintain a “FOR RENT” sign thereon at any time within six (6) months
prior to termination of the Term; or to enter them after Tenant defaults hereunder, and alter, repair
or otherwise prepare the Premises for reoccupancy.

17. Tenant’s Indemnity; Insurance.

A. Landlord shall not be liable for, and Tenant shall protect, defend, indemnify
and hold Landlord harmless from and against, any liability or claim (including attomeys’ fees) in
connection with any injury or loss to any person or property (i) arising within the Premises, unless
caused by the gross negligence or willful misconduct of Landlord, or (ii) arising out of any act or
omission of Tenant or its agents or contractors.
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B. Throughout the Term, Tenant shall maintain, with a company licensed to sell
insurance in the District of Columbia, (i) commercial general liability insurance (the *“‘Liability
Policy””) with limits of at least One Million Dollars ($1,000,C20) per occurrence and Two Million
Dollars ($2,000,000) aggregate combined for all locations 1n which Tenant operates its business in a
form providing occurrence basis coverage; and (ii) an all-risk policy of insurance covering the
Barges and all trade fixtures, equipment and personal property kept at the Premises, in an amount
not less than the full replacement value of said items. All such insurance policies shall (i) be written
as primary coverage and not contributing with or in excess of any coverage that Landlord may
carry; (ii) contain an express waiver of any right of subrogation by the insurer against Landlord; and
(iii) provide that the insurance policy may not be cancelled unless Landlord has been given thirty
(30) days’ prior written notice. Notwithstanding the foregoing, the Liability Policy shall be
increased at the end of each period of five (5) Lease Years during the Term by an amount equal to
the increase in the Consumer Price Index during such period. In addition, Tenant’s Liability Policy
shall (i) list as additional insured Landlord and any other parties with an insurable interest in the
Premises designated by Landlord, and (ii) be endorsed to require the insurance camier to notify
Landlord in writing of any losses charged against the policy. Before the Term commences, and
before any such insurance policy expires, Tenant shall deliver to Landlord a certificate of insurance
for each policy or renewal thereof that Tenant is required to maintain under this Section. If Tenant
fails to maintain any insurance required by this Section, Landlord may obtain such insurance, and
any premium paid by Landlord shall be immediately payable by Tenant to Landlord as additional
rent.

C. Neither party shall be liable to the other or to any insurer (by way of
subrogation or otherwise) for any loss or damage, cven though such loss or damage may have been
occasioned by the negligence of such party, if such loss was covered by an insurance policy
containing an endorsement to the effect that any such release by the insured shall not adversely
affect the insured’s right to recover for such loss, and that the insurer waives its right of subrogation.

18.  [Intentionally Omitted].
19. Assignment and Subletting.

A. Tenant shall not assign, transfer, mortgage or otherwise encumber this Lease
or sublet or otherwise permit others to use all or any part of the Premises, whether voluntarily, by
operation of law or otherwise (collectively, an “Assignment”), without the prior written consent of
Landlord, which Landlord may withhold in its absolute discretion.. However, Landlord shall not
withhold its consent if such assignee, transferee, subtenant or occupant (collectively, the
“Assignee™) is financially capable of satisfying its obligations under this Lease, and shall have
previously and successfully sold seafood at retail. Any attempted Assignment shall be void and
confer no rights upon any third party. If an Assignment is effected in violation of the terms of this
Lease, Landlord may collect rent from the Assignee and apply the net amount collected to the rent
herein reserved, but no such Assignment or collection shall be deemed a waiver of this covenant,
acceptance of the Assignee as tenant, or release of Tenant hereunder. In addition, if Landiord
consents to an Assignment, Tenant shall pay Landlord One Thousand and No/100 Dollars
($1,000.00) (the “Assignment Fee™) as payment for legal fees and costs incurred in connection with
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the preparation of the documents to effectuate the Assignment. The Assignment Fee shall be paid
to Landlord prior to the preparation of the Assignment documents. The following events shall also
constitute an Assignment: (a) if Tenant is a corporation, the transfer of more than fifty percent
(50%) of the voting stock of Tenant, or (b) if Tenant is a partnership, the transfer of more than
fifty percent (50%) of the partnership interests of Tenant or the transfer of any general partnership
interest of Tenant. This clause shall not be interpreted to preclude an Assignment to siblings and
direct descendants of individuals owning, as of the Commencement Date, a majority of the voting
stock of Tenant, or a transfer to a new entity as a result of a reorganization that does not result in a
change in beneficial ownership.

B. If Landlord approves an assignment or subletting, Tenant shall pay to
Landlord, as and when received by Tenant, an amount equal to 50% of the difference between (1)
all sums paid to Tenant by or on behalf of such assignee or subtenant under the assignment or
sublease, and (ii) the Rent paid by Tenant under this Lease and attributable to the portion of the
Premises assigned or sublet.

C. In addition to the foregoing, if Tenant notifies Landlord that Tenant
desires to assign a portion of this Lease or sublet a portion of the Premises (the ‘“Proposed Sublet
Space”), Landlord shall have the option to regain possession of the Proposed Sublet Space and
amend this Lease to exclude the Proposed Sublet Space and effect a proportionate reduction in
Minimum Rent and Tenant’s Proportionate Share based upon the relative size of the Premises as
so reduced. All other terms and conditions of this Lease shall remain in effect and applicable to
the Premises as reduced, and Tenant shall execute documents to effect such amendment at
Landlord’s request. If Landlord does not exercise its right to regain possession of the Proposed
Sublet Space, Tenant may seek an acceptable assignee or subtenant for a sublease term no longer
than that set forth in Tenant’s notice. If Tenant does not find an assignee or subtenant acceptable
to Landlord within 120 days from the date of Tenant’s most recent notice, Tenant may not enter
into any assignment or sublease without first submitting a new notice to Landlord and affording
Landlord an opportunity to amend or terminate this Lease as set forth above.

20. [Intentionally Omitted] .
21.  Tenant’s Defaulss.

Tenant shall be in default under this Lease if Tenant (a) fails to pay any rent or other
sum required hereunder within twelve (12) days after its due date; or (b) fails to maintain any
insurance required hereunder; or (c) abandons the Premises or fails to conduct business therein for a
period of fifteen (15) or more consecutive days, absent a casualty and then only after allowing a
period of as much as six (6) months in which to replace the affected Barge; or (d) assigns this Leasc
~ or sublets all or any portion of the Premises in violation of Section 19; or (e) fails to continue to
operate its existing businesses on Barges 2, 3, and 4; or (f) files for relief under the United States
Bankruptcy Code (the “Bankruptcy Code™) or under any other state or federal bankruptcy or
insolvency law, or Tenant files an assignment for the benefit of creditors, or if an involuntary
proceeding under the Bankruptcy Code or under any other federal or state bankruptcy or insolvency
law is commenced against Tenant; or (g) defaults in any other obligation herein and such default is
not remedied within thirty (30) days after written notice of the default from Landlord; provided,
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however, that Tenant’s failure to perform any non-monetary obligation set forth in this Lease on its
part to be performed three (3) or more times in any twelve (12) month period shall effect an
immediate default, and Landlord thereupon may exercise any remedy set forth in Section 22 below
without affording Tenant any opportunity to cure such defauit.

22. Landlord’s Remedies in Case of Tenant’s Default.

A At any time afier Tenant’s default under this Lease, Landlord may
(i) terminate- this Lease upon notice to Tenant or by any available judicial process; and/or
(ii) re-enter the Premises (with or without terminating the Lease), remove all property, which may
include towing the Barge or Barges and storing same, at Tenant’s expense without being deemed
guilty of trespass and without Liability for any loss or damage, and/or relet or otherwise deal with the
Premises in any manner which Landlord determines in its sole discretion.

B. Should Landlord terminate this Lease after Tenant’s default, Landlord may
recover from Tenant all costs (including attorneys’ fees) and other Jamages incurred by Landlord as
a result of such default, and, without limiting the generality of the foregoing, (i) all rent to the time
of such termination shall be paid by Tenant immediately, together with all expenses (including
attorneys’ fees) of retaking possession of the Premises, as shall the cost of preparing the Premises
for reletting and the costs (including brokerage fees and advertising) of actually reletting same;
(ii) Landlord may take all steps, including repair or alteration of the Premises, to prepare the
Premises for reletting; (iii) Landlord may relet all or any part of the Premises for such term, at such
rental, and upon such conditions as Landlord deems advisable; and (iv) Tenant shall pay to
Landlord, as liquidated damages, for each month during the balance of the Term (but for
termination of the Lease by Landlord), any deficiency between (a) all rent and additional rent herein
reserved for each such month, and (b) the net rent for each such month collected upon any reletting.
Alternatively, if Landlord terminates this Lease at any time after Tenant’s default, Landlord may
elect, in addition to the damages described in clauses (i) - (iii) of the preceding sentence, and the
damages due under clause (iv) up to the time of said election, to recover from Tenant the value at
the time of said election of the excess, if any, of all rent and additional rent due under this Lease for
the remainder of the Term (but for termination of the Lease by Landlord) over the then reasonable
rental value of the Premises for that period.

C. . If Landlord elects not to terminate this Lease after Tenant’s default, Tenant
shall continue to be liable for all rent and additional rent due hereunder, in addition to all costs
(including attorneys’ fees) and other damages arising from Tenant’s default.

D. If Tenant abandons the Premises, Landlord may re-enter the Premises
without judicial process and relet them, and such re-entry or reletting shall not terminate this Lease,
and Tenant shall continue to be liable for all rent and additional rent due under the Lease, in addition
to all costs (including attorneys’ fees) and other damages arising from Tenant’s default.
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23.  Landlord’s Right to Cure Tenant’s Default.

A. If Tenant shall default in the keeping, observance or performance of any
provision or obligation of this Lease, Landlord, without thereby waiving such default, may perform
the same for the account and at the expense of Tenant, without notice in a case of smergency and in
any other case if such default continues after thirty (30) days from the date of the giving by
Landlord to Tenant a notice of intention so to do. Bills for any reasonable expense incurred by
Landlord in connection with any such performance by Landlord for the account of Tenant, and bilis
for all reasonable costs, expenses and disbursements of every kind and nature whatsoever, including
attomeys’ fees, involved in collecting or endeavoring to collect any sums due hereunder or
enforcing or endeavoring to enforce any rights against Tenant, under or in connection with this
Lease, or pursuant to law, including any such reasonable cost, expense and disbursement involved
in instituting and prosecuting any action or proceeding (including any summary dispossess
proceeding), may be sent by Landlord to be due and payable in accordance with the terms of said
bills, and if not paid when due, the amounts thereof shall immediately become due and payable as
Additional Rent under this Lease.

. B. No entry in accordance with this Lease by Landlord or its employees, agents

or representatives, or by any other party at the direction of Landlord, shall ever be construed or
interpreted as an ouster of Tenant from possession or as a constructive eviction or to alter, diminish
or abate Landlord’s rights under this Lease.

24. [Intentionally Omitted].
25. Holding Over.

If Tenant lawfully remains in possession of the Premises after the expiration of the
 Term, Tenant shall be a tenant from month to month, upon all the terms hereof which are not
inconsistent with such tenancy; provided, however, that Tenant covenants to pay to Landlord as
Minimum Rent during such tenancy one hundred fifty percent (150%) of the Minimum Rent in
effect immediately before expiration uf the Term, in addition to all other rent and other charges due
hereunder. Such tenancy may be terminated by Landlord or Tenant upon thirty (30) days notice.

26. Surrender of Premises.

Upon termination of the Term for any reason, Tenant shall remove the Barges and
any other property of Tenant, and surrender the Premises to Landlord in the same condition as they
were in on the Commencement Date. If Tenant fails to remove the Barges or other property, it shall
become Landlord’s property or, at Landlord’s option, shall be removed and stored at Tenant’s
expense, without Landlord being liable for trespass, conversion or negligence in respect of such
property. If Tenant fails to surrender the Premises in the condition required by this Section,
Landlord may restore the Premises to their condition as of the Commencement Date and Tenant
shall reimburse Landlord for the cost of the restoration. '

WASHINGTON #21341 v 6 15 711200 4:56 PM



Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 29 of 60

27. Limitation on Landlord’s Liability. -

A. Notwithstanding anything to the contrary in this Lease, (i) Landlord shall not
be liable to Tenant for any loss or damage to property which is either covered by insurance or which
Tenant is required to insure under this Lease, and (ii) any liahility of Landlord to Tenant under this
Lease shall be limited to direct damages and shall not include indirect, consequential, incidental, or
punitive damages, including any liability to Tenant for lost profits or interruption of business.
Tenant shall look to its property damage or business interruption insurance policies, and not to
Landlord, its agents or employees for any loss incurred as a result of damage to its property or
interruption of its business.

B. Except for damages resulting from the gross negligence or willful
misconduct of Landlord, Landlord shall not be liable to Tenant, its employees, agents or other
invitees for any damage, compensation, claim or expense arising from (i) damage or loss to the
* property of Tenant or others located anywhere in the Project), or (ii) death, accident or injury to
persons occurring anywhere in-the Project). Landlord shail hzve no liability to Tenant for any delay
in completing Landlord’s Work.

28. Notices.

All notices and other communications hereunder shall be in writing, and shall be
hand delivered, delivered by a recognized overnight delivery service (e.g., Federal Express), or sent
by certified or registered U.S. mail, postage prepaid, to Landiord or Tenant, as the case may be, at
the address set forth below. All notices hereunder shall also be delivered to counsel for the party to
receive such notice, at the address set forth below, in order to effectuate good and valid notice
hereunder. .

If to Landlord:

Director, District of Columbia Department of Housing
and Community-Development

801 North Capitol Street, N.E.

8" Floor

Washington, D.C. 20002

With a required copy to:
Andrew Ridley, Esquire
Assistant Corporation Counsel
801 North Capitol Street, N.E.
7" Floor

Washington, D.C. 20002

If to Tenant:

Pruitt’s Seafood, Inc.
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C/o Stewart B. Pruitt, President
8344 Seaside Road

P.O. Box 921

Nassawadox, Virginia 23413

With a required copy to:

Gordon S. Vincent, Esquire
Vincent, Northam & Lewis
23391 Front Street

P.O. Box 90

Accomac, Virginia 23301

Either party may designate in writing a change in its notice address, which shall be effective ten (10)
days following receipt of such writing by the other party. Notices which are delivered in person
shall be deemed given when received. Notices which are mailed shall be deemed given on the date
they are mailed. Notices which are sent by overnight delivery service shall be deemed given on the
date they are deposited with the delivery service.

29. Quiet Enjoyment.

As long as it is not in default under this Lease, Tenant may peaceably and quietly ,
enjoy the Premises for the Term without hindrance, ejection or molestation by Landlord or anyone
claiming or acting by or through Landlord.

30. Security Deposit.

Tenant has deposited with Landlord the sum set forth in Section 1.L (the “Security
Deposit”) as security for performance of Tenant’s obligations hereunder. Upon appointment of the
Management Agent, the Security Deposit shall be transferred to an interest-bearing escrow account
to be maintained by the Management Agent hereunder. Upon the request of Tenant, the
Management Agent shall distnibute to Tenant, on an annual basis, all interest accrued on the
Security Deposit from the time of its deposit or the time of the immediately preceding distribution,
as the case may be. The Security Deposit shall be retumed to Tenart, with interest, within forty-five
(45) days after the expiration of the Term, provided that Tenant has discharged all such obligations.
Landlord may apply the Security Deposit to cure any default of Tenant, and Tenant shall deposit
with Landlord the amount applied within thirty (30) days after written demand.

31. [Intentionally Omitted].
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32.  Rules and Regulations.

Tenant will comply with the Rules and Regulations set forth on Exhibit E, and with
any other reasonable rules and regulations as Landlord adopts for the Premises. Such rules and
regulations shall not unreasonably interfere with the conduct of Tenant’s business. In particular
instances, where in Landlord’s reasonable judgment such rules and regulations may be infeasible,
Landlord shall have the right to modify or waive such rules and regulations as they apply to
particular other tenants. Any failure by Tenant to comply with any rule or regulation established
pursuant to this Lease shall be a default under this Lease subject to Section 21. Landlord shall
exercise its rights in respect of the promulgation, revision, and enforcement of Rules and
Regulations in a non-discriminatory manner.

33. Waiver of Jury Trial.

» Landlord and Tenant hereby waive all right to trial by jury in anv claim, action,
proceeding or counterclaim by either Landlord or Tenant against the other pertaining to any matters
arising out of or in any way connected with this Lease, the relationship of Landlord and Tenant, or
Tenant’s use of the Premises. :

34. Covenant Against Contingent Fees

Tenant warrants that its has not employed any person to solicit or secure this
Lease upon any agreement for a commission, percentage, brokerage, or contingent fee. Breach
of this warranty shall give Landlord the right to terminate this Lease, or, in its discretion, to add
to the rental or consideration the amount of such commission, percentage, brokerage, or
contingent fees. This warranty shall not apply to commissions payable by Tenant upon contracts
or sales sccured or made through bona fide established commercial or selling agencies
maintained by Tenant for the purposes of securing business, or to Tenant's attorneys' fees.
Landlord shall pay any and all commissions and other compensation due to any broker, finder or
other person with whom Landlord has dealt with regard to this Lease.

35.  Facilities Nondiscrimination.
A. As used in this section, the term “facility” means the entire Premises.

B. Tenant agrees that it will not discriminate by segregation or otherwise
against any person or persons because of race, creed, color, sexual orientation, physical
disability, marital status or national origin, in furnishing, or by refusing to furnish, to any person
or persons the use of any facility, including any and all service, privileges, accommodations and
activities provided thereby.

C. It is agreed that Tenant’s noncompliance with the provisions of this
Article, as determined by a final, unappealable judgement by a court of competent jurisdiction,
shall constitute material breach of this lcase Agreement. In the event of such a determination of
noncompliance, and Tenant’s failure to cure such non-compliance within ten (10) days after such

WASHINGTON #2134l v 6 18 7/12/00 4:56 PM



Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 32 of 60

determination becomes final, Landlord may take appropriate action to enforce compliance, and
may pursue remedies as may be provided by law or in equity.

D. Tenant agrees to include, or to require the inclusion of, the foregoing
provisions of this section (with terms “The Distnict” and “Tenant” appropriately modified) in
every agreement or ccncession pursuant to which any person other than Tenant operates or has
the right to operate the facility. Tenant also agrees that it will also comply with any final,
unappealable court order directing Tenant to take any action with respect to any such agreement
in order to enforce the processions of this section, including but not limited to termination of the
agreement or concession in question; provided, however, that in the event the Tenant becomes
involved in or is threatened with litigation with a person as a result thereof, Tenant may request
Landlord to enter into such litigation to protect the interest of Landlord.

36. Nondiscrimination in Employment.

Al In connection with the conduct of bus:iness on the Premises, Tenant agrees
not to discriminate against any employee or applicant for employment because of race, creed,
color, sexual orientation, physical disability, marital status, or national origin. Tenant will take
affirmative action to ensure that applicants are employed and that employees are treated during
employment without regard to their race, creed, color, sex orientation, physical disability, marital
status or national origin. Such action shall include, but not limited to the following:
employment, upgrading demotion or transfer, recruitment or recruitment advertising, layoff of
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship, as required by applicable law. Tenant agrees to post in conspicuous places
available to employees and applicants for employment, notices to be provided by Landlord
setting forth the provisions of this nondiscrimination clause.

B. Tenant will, in all solicitations for advertisements for employees placed by
or on behalf of the Tenant, state that qualified applicants will receive consideration for
employment without regard to race, creed, color, sexual orientation, physical disability, marital
status or national origin.

C. Tenant wil! send to each union or representative of workers with which it
has collective bargaxmng agreement(s) or other contracts of understandings a notice to be
provided by Landlord in advising the said labor union or worker’s representative of Tenant’s
commitments under this section, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

D. Tenant will permit Landlord access to their books, records, and accounts,
or their agents, for purposes of investigation to ascertain compliance w1th such rules, regulations
and orders, as provided by applicable law.

E. In the event of any final, unappealable determination by any court or

administrative body, of noncompliance of Tenant with the nondiscrimination clauses of this
Lease Agreement, and Tenant’s failure to cure such discrimination within ten (10) days after
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such determination becomes final, this Lease Agreement may be canceled in whole or in part and
Tenant may be declared ineligible for further leases with the District of Columbia.

F. Tenant further agrees to insert the foregoing provisions of
nondiscrimination in employment in all subcontracts hereunder, unless exempted by rules and
regulations or orders of Landlord so that such provisions will be binding and regulations or
orders of Landlord so that such provisions will be binding upon each subcontractor or vendor.
Tenant will take such action with respect to any subcontract as required by any final,
unappealable order of a court or governmental agency of competent jurisdiction in order to
enforce such provisions, including sanctions for noncompliance; provided, however, that in the
event the Tenant becomes involved in or is threatened with litigation with a subcontractor or
vendor as a result thereof, Tenant may request Landlord to enter into such litigation to protect the
interest of Landlord.

37. Environment Protection.

A. Tenant shall not pollute the air, ground or water in, on or under the
premises. Tenant shall comply promptly with any laws, regulations, conditions or instructions
applicable to the Tenant’s business(es) at the Premises, if and when issued by the Environmental
Protection Agency, or any Federal, state, or local governmental agency having jurisdiction to
abate or prevent pollution. The disposal of any toxic or hazardous material within the Premises
in violation or applicable laws or codes is specifically prohibited. Tenant shall require the
owners/operators of boats moored at the Premises, including rental boats, to seal all sanitation
facilities or such boats against any discharge into the Washington Channel. Services for waste
disposal, including sewage pump-out of watercraft, shall be provided by the Tenant as
reasonably appropriate. Tenant shall not discharge waste or effluent from the Premises in such a
manner that the discharge will contaminate streams or other bodies of water or otherwise become
a public nuisance. '

B. If damage to the environment or natural resources is proximately caused
by Tenant’s activities at the premises, Tenant shall be liable to restore the damaged resources.

38.  Miscellaneous.

A. Entire Agreement; Joint and Several Liability; Successors and Assigns.
This Lease constitutes the entire agreement between the parties concerning the matters set forth
herein. If Tenant shall include more than one person, the obligations hereunder of all such persons
shall be joint and several. This Lease shall be binding upon and inure to the benefit of the parties
and their respective successors, permitted assigns, heirs and legal representatives.

B. Interpretation. The named Exhibits are part of this Lease. Section and
subsection headings are for convenience only, and not for use in interpreting this Lease. If a court
finds any provision of this Lease unenforceable, all other provisions remain enforceable.

C. Costs; Include; Shall; May. Except as expressly provided otherwise in this
Lease, the party obligated or permitted to perform an obligation is also obligated, as between
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Landlord and Tenant, to pay the cost of performance. “Include,” “includes,” and “including” mean
considered as part of a larger group, and not limited to the items recited. “Shall” means is obligated
to. “May” means “is permitted to.”

D. Waiver. No provision of this Lease is waived by Landlord or Tenant unless
waived by them in writing. Landlord’s acceptance of renit is not a waiver of any default of Tenant,
regardless of Landlord’s knowledge of a default when it accepts the rent. No waiver by Landlord or
Tenant of any default is a waiver of any other default of the same or any other provision of this
Lease.

E. Rule Against Perpetuities. Notwithstanding any provision in this Lease to
the contrary, if the Lease Term has not commenced within three (3) years afier the date of this
Lease, this Lease shall automatically terminate on the third (3rd) anniversary of the date hereof.
The sole purpose of this provision is to avoid any possible interpretation that this Lease violates the
Rule Against Perpetuities or other rule of law against restraints on alienation.

F. Remedies. The rights and remedies mentioned in this Lease are in addition
to, and do not deprive a party of any other rights at law or in equity.

- G No Option. The submission of this Lease for examination does not
constitute a reservation of or option for the Premises, and this Lease becomes effective only upon
execution and delivery of it by Landlord.

H. Additional Rent. All sums owed by Tenant to Landlord in connection with
this Lease which are not otherwise designated as rent shall be deemed to be additional rent.

L Governing Law. This Leasc shall be govemmed by and construed in
accordance with the laws of the District of Columbia.

J. Waiver and Release of Claims. In consideration of the execution and
delivery of this Lease by the parties hereto, each of such parties hereto (each, a “Releasing Party”)
hereby unconditionally releases, remises, acquits, and forever discharges the other party hereto (at
such time as such other party shall have executed and delivered this Lease), as well as each of the
other tenants of the Project (at such time as each such tenant shall have executed and delivered a
Lease containing waiver and release provisions identical to the provisions of this Section 38.J, and
provided such tenant shall not have instituted litigation against such Releasing Party after the date
hereof and before the date of such Lease) (collectively, the “Released Parties™), from any and all
claims, demands, liabilitics, damages, losses, costs, expenses, causes of action, covenants, contracts,
torts, controversies, agreements, promises, representations, breaches of contract or of obligations to
perform, and any other type of conduct or misconduct, whether negligent, intentional or otherwise,
whether at law or in equity, whether matured or unmatured, and whether known or unknown, that
the Releasing Party, or any person or entity claiming by, through or under the Releasing Party, ever
had, now has, or hereafter may have, against any of the Released Parties at any time from the
beginning of the world to the date hereof related to, arising out of, or in any manner connected with:
(1) the Project, the operations of the businesses within the Project, or the conduct of any of the
Released Parties that relates in any manner to the Project; or (2) this Lease or other lease agreements
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entered into at any time before the date hereof or simultaneously herewith relating to the Project
(collectively, the “Project Leases™), the procurement or negotiation of any of the Project Leasc§ or
the terms thereof, or the performance or non-performance by any party under any of such Project
Leases.
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IN WITNESS WHEREOF, the District of Columbia has caused this Lease to be executed in

its corporate name by ‘&ﬁ%_q_-_.aﬂ_(ﬂ_ﬂg.xts Mayqr _, and attested by

Toseeh Uolfe . its Profect Maneger ,anditsseal to be hereunto affixed and does
hereby constitute and appoint _Arttony A Wil luams its true and lawful Attomey-in Fact for it
and in its name to acknowledge and deliver this Lease as its act and deed.

LANDLORD:

WITNESS: THE DISTRICT OF COLUMBIA, as agent for
THE UNITED STATES OF AMERICA

r ) s
/W\J—» By: MM (. Wwdlisnme(seal)

~ 1 Name: Anthony H. Williams
Title: _Mavor of the District of Columbia
Approved for Legal Sufficiency:
. Date:___1° / 2 / ol
Name: el K dle,

Title: Sevae Cb—d.&-n___’_

IN WITNESS WHEREOF, Pruitt’s Seafood, Inc., has caused this Lease to be executed in its
corporate name by _Stewart 8. Pruy, its ide and attested by
JeFfF PR its , and its seal to be hereunto affixed and does
hereby constitute and appoint STenR@T B ARUITT __ its true and lawful Attomey-in Fact for it
and in its name to acknowledge and deliver this Lease as its act and deed.

TENANT:

ATTEST: PRUITT’S SEAFOOD, INC., a Virginia corporation

% ﬂ m B)ﬂ_éz@f ﬁﬁ/ _ (Seal)
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DISTRICT OF COLUMBIA, SS.

I, _g—;_[_qi“Lu{m a , a Notary Public in and for the District of Columbia, do
hereby certify that nn—H.on, .Wi{iams , Who is personally well known (or satisfactorily
proven) to me to be the person named as+he Mo yor of the District of
Columbia, a municipal corporation, in the foregoing Lease, bearing date as of

g f 2600, and hereto annexed, personally appeared before me in the said District of Columbia and
- acknowledged the same to be the act and deed of the District of Columbla, for the purposes therein
contained.

WITNESS my hand and seal this pddayof @lafey 2008, oh

Dot -t
blic
My commission expires: _%g&&_gm_,l,

DISTRICT OF COLUMBIA, SS.

I, , a Notary Public in and for the District of Columbia, do
hereby certify that , who is personally well known (or satisfactorily
proven) to me to be the person named as : of
., a District of Columbia corporation, in the foregoing Lease, bearing date
as of , 2000, and hereto annexed, personally appeared before me in the said District
of Columbia and acknowledged the same to be the act and deed of for the
purposes therein contained.

WITNESS my hand and seal this day of , 2000.

Notary Public

My commission expires:

WASHINGTON #21341v 6 24 7112/00 4:56 PM
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STATE OF VIRGINIA, SS.

I, __Gocdon S Vincedh . a Notary Public in and for the State of
Virginia, do hereby certify that Stewart B. Pruitt, who is personally well known (or
satisfactorily proven) to me to be the person named as President of Pruitt’s Seafood, Inc.,
a Virginia corporation, in the foregoing Lease, beanng date of April 1, 2001, and hereto
annexed, personally appeared before me in the said State of Virginia and acknowledged the
same to be the act and deed of Pruitt’s Seafood, Inc., for the purposes therein contained.

WITNESS my hand and seal this 4% day of __ skl 2001.

Notary Public

My Commission Expires: OM . é/' , 10032
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EXHIBIT A

[Outline of Premises — to be initialed by the parties and attached upon completion of design and
engineering for Landlord’s Work.]

WASHINGTON #21341 v4 100 2:22 PM
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EXHIBIT B

[Site Plan of the Project]

WASHINGTON #21341 v4 ) 51/00 2:22 PM



Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 43 of 60




Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 44 of 60

y T

ey oo . .



Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 45 of 60

EXHIBIT C

[Certificate of Acceptance — establishing New Rent Commencement Date]

WASHINGTON #2134) v4 51200 2:22 PM
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EXHIBIT C
CERTIFICATE OF ACCEPTANCE
The undersigned, having entered into a certain Lease Agreement dated

2000, by and between the undersigned, as Tenant, and THE DISTRICT OF

COLUMBIA, acting on behalf of THE UNITED STATES OF AMERICA, as Landlord,
DOES HEREBY CERTIFY to Landlord that: |

(1) TheLeaseisin full fprce and effect without offset or defense;

(2) Tenant has taken possession of the Premises described in said Lease,

namely, . 1100 Maine Avenue, S. W., Washington, D.C. 20024;

(3) The Commencement Date is , 2000;
(4) The New Rent Commencement Date is . ; and

(5) The condition of the Premises is satisfactory to Tenant.

IN WITNESS WHEREOF, I have hereunto set my hand and seal this day of

(Seal)

#13599 v2 - FISH WHARF FORM EXHIBITS
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EXHIBIT D

e e e ctst——

[Work Letter — U.S. Army Corps of Engineers Work Order]

WASHINGTON #21341 v 4 5/1/00 2:22 PM



Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 48 of 60

Page 1 of 9

(ER 1140-1-211)

~US ARMY- CORPS OF sNGmimns 1. AGREXMENT NUMBER W03
INTERAGENCY AGREEMENT T

O AMENDMENT NUMBER

3. PROJECTTTTLE  {mprovements to the Southwest Waterfront

4 EFFECTIVE DATY 25 October 1999

Fish Market snd Washington Marina ‘

5. COMPLETIONDATE 21 April 2000

6N IZATION 7. NAMNE AND ADDRESS OF CUSTOMER

& N iare icsict, US. Xf.?.‘i‘c.,.,.“‘&"g..’ gineers D.C. Deptof Housing &menny‘& Devclopment
P.0. Box 1715 301 North Capitol Street, NE, 8% Floor
e 21203-1715 Washingwn DC_2¢

L 8 SCOPEOFWORK[AMW”‘kaMBM

: FY 1999 Omnibus Appropriations Bill; the Corps
 Sectica 106 documcatation nceded to implemcnt the
‘Assesamcn dazed July 1999, The specific usls

[T sciordagoe with the

and budgets azc as follows:

. mw-mamo;wwmwm;p@junmqum
' $24;000 project contingency. . o

2. Envirppmental Complian —'Mmryavhmmﬂ

3. .Cuiroral Section 106 Compliance — AR o

TeosSSRfY.COUFRIRAmOa -
ol pecesssrv complisnce docummensation will be preparcd. $14,000 budget.

e L

of Engincers will prépare all acccssary
wmwmhﬁwwmmwnm

Wumwp.c‘mdwommﬁuwmm\mm

wanlimm;mun of the effort. $5,000 budget,

_ [si:caproMER qc‘ncrmomrw_m-.mu,..fdg.?u_ =

Jrna Compa will make every, efiodt to compiern the caviramesn A1
§ wiplnditucss 10.$74j00; The Sye mootis” mectaine begins whea CENAB
Yivom e 1957 Naseer Phai. -DCDHCD wil forward CENAB all cxisting
’ﬂwmummm«mpdmm .

recelvedi

* Nemes: Mary Y. Dan “Naimet Joscph Js

3 -.9-..,,..«.» 9623377 Valoss (202) 442-7255
fm {4%0).962-9312 PAX: €02)442-5391
o5 Ko .

fi ki, § moaths and to lmit project

froéh DCTAGD

k)

. ENG FORM 4914-R, Jan's8
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Page 2 of 9

[Frae .
12 m
Acopyolcnoomplhncedoc-mdon wﬂbc,prwlded.

Iuwm’ ot dreabdoen may be ptackod ez necwse

.'I- Mm’ - . '. T : .
'~b.,CUS‘lWERAMOt)NT W(L}N ' :, . ; W . 'Smmf&agj
e wui.rmmcrcost M P gimo . $178:000 94,

i

| l«mm Punds will be provided by:
. 0 TmferW(SPMSLMMWM
&8 nm_-wp:qumwc:m-zwmm
-E} Othes (deseribe) '

IR twoEx TEA - AcBY
¢pf DB¢ '76 840+o o%nz . 1506

15 BLLING © - o : |

- . mmhnm-m.mw ﬁlsnm D;nm B Oter
b, Frequency: RMuMy []anuv meﬂmgm

y ' cmhpmﬂmhmmwmma'cwﬁ)
o
A d. Submitw: D.C. Dept.of Housing & Community Development - !

Office of the Comptrolier L

£01 North Capitol Street, NE, 7% Eloor - :

Weshington, DC 20002

16, AUTRORITY _ '
i .1 .FY-1999 Omnibus Appropriations Bill, 31 USC BSir-BmoﬁyQa,mdméyw

h xmtovu.s

‘DATE

" NAME AND TITLE OF AU’I‘IOWO'DPHCIAI. FORWAC!

i .
J;Inltlonec

Wh’omnd?mjeammbwﬁon /0—/“"‘77

.f b. NAME AND TITCE OPAUTHORIZING OFFICIAL FOR THE DATE
| cusToMER
" Oshelto Mahoee, Interim Director

ENGFORM ¢914-R, Jan 83 o (Proponenc: CBCW-RD
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77T s AKMY CORPS OF ENGINEERS L. AGHEEMENT NUMBER
INTERAGENCY AGREEMENT : 2. [} INITIAL AGREEMENT
(ER 1140-1-211) _ {] AMENDMENT NUMBER
Fish Market and W S. COMPLETION DATE 30 Scptember 2000
. ND ADDRESS OF USACE ORGANIZATION | 7. NAME AND ADDRESS OF CUSTOMER
¢ NAa:ﬁitAnore District, U.S. Amy Corps of Engineers D.C. Dept of Housing & Community Development
P.0.Box 1715 301 North Capitol Street, N.E., 7th Floor
Baltimore, MD 21203-1713 Washiggton, DC 20002

8. SCOPE OF WORK (Additional pages may be used as needed)

In secordance with the FY 1999 Omnibus and the FY 2000 DC Appropriations Bills, the Corps of Engincers will provide the following: )

Management — The Corps of Engineers will provide a project manager 1o provide overall management of the wooden pile investigation
and preparation of contract documents for selected improvements to the Washington Marina, Municipal Fish Warf, and adjacent DC
Government Properties. $20,000 budget, $10,0000 contingency for investigation and preparation of contract documents.

Property Description — Using existing survcy information and Jease exhibits, a property description will be provided for the
Washington Marina and Municipal Fish Warf. The description will preciscly identify the property being lcased, to include the
common area and picr frontage at the Municipal Fish Wharf.  $8,000 budget.

Wooden Pile Investigation and Report — A contract for a wooden pile investigation will be issued. Wooden foundation piles under the
fish whas and marina piers and under the scawall/ bulkhead will be inspected by underwater divers and a civil/ structural engineer will
characterize the condition of the piles, make a determination as to whethes the piles need to be repaired or replaced, and-estimate the
remaining uscful life of the piles. $25,000 budget. ’ .o

Design Plans — The Corps of Engineers will prepare a site plan identifying the improvements to be made to the Washington Marina,
Municipal Fish Wharf, and Redevelopment Land Agency premises. The site plan will be coordinated with the Washington Marina,
Municipal Fish Wharf, and Capital Yacht Club tcmants and DHCD.. After an investigation of the wooden piles is conducted, and afier
NEPA/Sect 106 compliance documentation is compleied, design and construction contract documents for the repair or replacement of
the wooden piles and/or for the work listed on the attached sheet will be prepared as the budget will allow. Design-build and task-order
contracts will be used to implement the improvements. The contractors will be responsible for securing afl necessary permits.
$110,000 budget. o :

9. CUSTOMER EXPECTATIONS (Additional pages may be used as needed)

The Corps of Engineers will make cvery effort to minimize project costs and complete the scope of work within 7 months of signing this
work order by both parties. Prioritics will be to complete the survey in April 2000 and the underwater investigation by June 2000. After the
Corps of Engineers has completed the underwater investigation, the Corps of Engincers and the Department of Housing and Community
Development will recvaluate the estimated duration, construction costs, and scope of work to ensure that the total project costs do not excecd
funds available. v

10. USACE PROJECT OFFICER 3 ‘)\" 11. CUSTOMER PROJECT OFFICER

Name: Mary Y. Dan ‘\ Name: Joseph J. Wolfe

Voice: (410) 962-3377 Voice: (202) 442-6977

FAX: (410)962-9312 FAX: (202)442-6967

ADDRESS ADDRESS

Baltimore District, U.S. Army Corps of Engincers D.C. Dept of Housing & Community Development
P.O.Box 1718 801 North Capitol Street, NE., 7th Floor
Baltimore, MD 21203-1715 Washington, DC 20002

ENG FORM 4914-R, Jan 88 ’ (Proponent: CECW-RI)
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EEE A

12 REPORTS
A copy of the property descriptions, underwater investigation report, site plan, development concept, snd contract documents will be
provided.

13. FUNDS [Poge(s) with cost breakdown may be attached as necessary]

SOURCE PREVIOUS AMOUNT AMOUNT THIS ACTION - AMENDED TOTAL

2 USACE AMOUNT

. ) s HE
b. CUSTOMERAMOUNT | $0 Wins,m:; 5140000 4173 6307

c. TOTAL PROJECTCOST | $0 _$140,000 st\-za,m@ $150000° <4113, 6o C)“
14. FUNDING. Funds will be provided by: e
a. 3 Transter Appropristion (5F1151, Now-Expenditure Transfer Authorization) ™
;[ ~-Réimbikidblé Order (31 USC 1535 Economy Act) TR |
_.“._.s.,ﬂ : Ot (*_;?_ik) - o s - B . R
'b‘APF"’P'“W"' R T s .' .
1S. BILLING

a. Request for payment will be madeby: [ SF1080 [ SF 1081 [ Other (descrive)
t. Frequency: m Monthly D Quarterly D Upon Work Complction D Other (describe)

¢. Request for payment will cite the following accounting information (describe necessary documentation):

d. Submitto:  D.C. Dept of Housing & Community Development
ATTN: Mr. Joseph Wolfe
801 North Capitol Street, N.E., 7th Fluor
Washington, DC 20002

16. AUTHORITY
FY 1999 Omnibus Appropriations Bill, FY 2000 District of Columbia Appropriations Bill, 31 USC 1535 - Economy Act, and
Memorandum of Agreement Between the District of Columbia and the U.S. Army Corps of Engineers regarding Improvements to
the Southwest Waterfront.

Nt

17. APPROVALS

s. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR USACE IGNATURE DATE
James R. Jones 7 - -
Chicf, Programs and Project Management Division C.. —r < %

b. NAME AND TITLE OF AUTHORIZING OFFICIAL FORTHE | SIGNATURE DATE
CUSTOMER ,
Othello Mahone, Interim Director - '
Depatment of Housing and Community Development y . 4 - E <0

ENG FORM 4914-R, Jan 88 Troponeat: CECWD
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Exhibit D
Page 5 of 9

Improvements to the Southwest Waterfront Fish Market and Washington Marina

Attachment to Interagency Agreement WO-4

The following will be removed/ constructed:

Underground Storage Tanks — Four underground storage tanks (one 4,000 gallon, two 2,000 gallon, and one
30,000 gallon) will be closed and the tanks, associated piping, ancillary equipment, and contaminated soil will be
removed and disposed of in accordance with D.C. regulations. (task order contract)

Fish Market Building - The facility will be demolished and disposed of. (task order contract)

Concrete Bulkhead — The area of the bulkhead to be repaired is beneath the 1-395 bridge. The top 6™ of concrete
will be removed. The bulkhead will be drilled to tie in new reinforcing steel. A concrete section approximately
50° long, 2° wide, and 2.5" deep will be added to the top of the bulkhead, and the area behind the bulkhead will be
backfilled. The existing railing between the marina and Pruitt Scafood will be removed and a new railing will be
installed. -

Electrical Utilities — The Contractor will prepare an electrical plan that provides sufficient povrer for projected
activities and operation and will coordinaic the electrical plan with PEPCO 1o define/delineate respomsibilities for
relocating utilities and implementing/constructing the plan. Utility trenches will be excavated and approximately
5,100 If of electrical ductbanks will be constructed and overhead clectrical distribution lines will be relocated
underground. . | .

Remove Fence — 60 If of chain Jink fence between the fish wharf and the Capitol Yacht Club-parking areas will be
removed. - .. : R

_ Equipment on Site — The existing equipment on Lot 846 that is not being used will be removed.
Fish Cleaning Building — The central historic portion of the structure will be renovated for the fish cleaning
service and vending machines. The remainder of the building will be demolished. A new facility for the pubdlic
restrooms and dumpsters will be constructed at the castern edge of Lot 846. . The new facility will be a masonry
structure similar to the existing.
Concrete Piers — The existing wooden piles under the marins and fish wharf piers will be repaired and replaced as
needed. The fish wharf piers, approximately 16,868 sf, will be repaved with a new concrete surface and made
ADA compliant. 1.5” of the existing surface will be reimoved to level the piers. A new concrete surface will be
poured with 6 x 6 inch wire reinforcing. A patterned surface will be provided and color dye will be included.
Utilities serving the fish wharf barges will be upgraded to meet current codes.
Safety Railings and Fences — Existing safety railings along the bulkhead will be removed. Guardrails will be
installed for parking arcas along the waterfront and bulkhead west of the marina and along the bulkhead between
the marina and fish wharf. As much as 2,000 If of 2 rail, 2” dia, steel pipe, safety railing will be installed along
the concrete piers and bulkhead, as needed for pedestrians.
Piers and Boat Slips — Remove, as necessary, existing piles and piers and install fully-functiona! floating pier/dock
replacements with such accessories (water, electric, etc.) as specified by the Tenant in a configuration shown in
the attached site plan. The number of floating piers and docks to be installed by the government government will
be the maximum number which can be installed within a $1,150,000 budget. The remaining floating piers will be
provided by others. ( design-build contract)
Site Lighting - Site lighting will be upgraded throughout the site in order to comply with current code
requirements. Approximately 5,100 If of utility trenches will be excavated. 41 lighting fixtures and associated
conduit and wiring will be installed.
Paving — Approximately 50,000 sf of paving, trees and stumps throughout the sitc, and chainlink fences around the
parking lot west of the marina and 10 the east of the Maine Avenue Seafood building will be removed. The entire
site, approximately 100,000 s, will be cut, filled, and graded to provide Jarges, more level, parking areas and to
improve stormwater management. A concrete walkway along the waterfront between the marina building and the
east edge of the fish whatf will be provided.
Sidewalks — Approximately 7,100 sf of sidewalks will be provided.
Marina Building -A new membrane roof will be installed, and the electrical service will be upgraded. The
clectrical upgrades will include demolition and removal of the existing 400 A service and the installation of 1 —
1200 A 208/120V 3 phase electrical service, 3 — 400 A distribution panels, feeders from the new 1200 A service to
each (3) 400 A panel, and reconnection of the existing store circuits to a new 400 A pancl.
Landscaping — Landscaping improvements will be provided along Main Avenve and around parking lots in areas

that will not reduce parking capacity.
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US ARMY CORPS OF ENGINEERS
INTERAGENCY AGREEMENT
(ER 1140-1-211)

1. AGREEMENT NUMBER WO S

7. [J INITIAL AGREEMENT
[0 AMENDMENT NUMBER

4 EFFECTIVE DATE 1 July 2000

3. PROJECTTITLE  mprovements to the Southwest Waterfront

Fish Market and Washington Marina

5. COMPLETION DATE 30 June 2001

7. NAME AND ADDRESS OF CUSTOMER
D.C. Dept of Housing & Community Development

801 North Capitol Street, N.E., 8* Floor
Washington, DC 20002

6. NAME AND ADDRESS OF USACE ORGANIZATION
Baltimore District, U.S. Army Corps of Engineers
P.O.Box 1715

_____Baltimore. MD 21203-1715

8. SCOPE OF WORK (4dditional pages may be used as needed)
In accordance with Public Law 106-113, the Corps of Engineers agrees to prepare, procure, and oversee contracts for improvements to the

Southwest Waterfront inthe District of Columbia as follows:

1. Management — The Corps of Engineers will provide a project manager to provide overall management of contract procurement and
construction of the improvements noted in item 3. $11,140 budget, $ 41,210 contingency for entire project.

2. Construction Supervision & Inspection — A project engincer will oversee the construction contractor and verify that improvements are
being provided in accordance with the construction contract. $29,700 budget.

3. ‘The following will be removed/ constructed: ’

¢ Underground Storage Tanks — Four underground storage tanks (one 4,000 gallon, two 2,000 gallon, and one 30,000 gallon) will be
closed and the tanks, associated piping, ancillary equipment, and contaminated soil will be removed and disposed of in accordance with
D.C. regulations. $100,000 budget. ’

»  Electrical Utilities - Utility renches will be excavated and approximately 3,000 If of overhead electrical distribution lines will be
relocated underground. $107,590 budget.

e  Fish Market Building — The facility will be'demolished and disposed of. $8,470 budget.

e  Site Lighting - Site lighting will be upgraded throughout the site in order to comply with current code requirements. Approximately
5,100 If of utility trenches will be excavated. 41 lighting fixtures and associated conduit and wiring will be installed. $66,890 budget.

e  Concrete Bulkhead — The area of the bulkhead to be repaired is beneath the 1-395 bridge. The top 6 of concrete will be removed. The
bulkhead will be drilled to tie in new reinforcing steel. A concrete section approximately 50° long, 2° wide, and 2.5 deep will be
added to the top of the bulkhead, and the area behind the bulkhead will be backfilled. The existing railing between the marina and
Pruitt Seafood will be removed and a new walkway railing will be installed. $24,080 budget.

e  Safety Railings and Fences — Existing safety railings along the bulkhead will be removed. Guardrails will be instalied for parking areas
along the waterfront and bulkhead west of the marina and along the bulkhead between the marina and fish wharf. As much as 2,000 1f
of 2 rail, 2" dia, steel pipe, safety railing will be instalied along the concrete piers and bulkhead, as needed for pedestrians. $38,260
budget.

e  Remove Fence — 60 If of chain link fence between the fish wharf and the Capitol Yacht Club parking areas will be removed. 3330
budget. .

»  Equipment on Site — The existing equipment on Lot 846 that is not being used will be removed. $1,530 budget.

e  Sidewalks ~ Provide 7,100 sf of sidewalk. $24,070 budget.

9. CUSTOMER EXPECTATIONS (Additional pages may be used as needed)

The Corps of Engineers will make every effort to minimize project costs and complete the project within 15 months. After the Corps of
Engineers has completed the design work, the Corps of Engineers and the Department of Housing and Community Development will
reevaluate the estimated duration, construction costs, and scope of work to ensure that the total project budget amount does not exceed
$453,260. The Corps of Engincers will make reasonable cfforts to accommodate the tenant’s priorities for work preformed. However, the
final decisions shall rermain with DHCD. The priority of the items in the scope of work will generally be in the order listed. The Corps of
Engineers will make reasonable efforts to minimize the disruption to Tenant’s business. The majority of construction on the fish wharf
property will be scheduled to occur during the winter months. If multiple design-build contracts are awarded, the contracts will require close
coordination with the Corps project manager to avaid construction scheduling conflicts.

11. CUSTOMER PROJECT OFFICER
Name: Joseph J. Wolfe

Voice: (202) 442-6977

FAX: (202)442-6967

10. USACE PROJECT OFFICER
Name: Mary Y. Dan
Volce: (410)962-3377
FAX: (410)962-9312

ADDRESS

ADDRESS Baltimore District, U.S. Army Corps of Engincers
P.O.Box 1715
Baltimore, MD 21203-1715

D.C. Dept of Housing & Conwnunity Development
801 North Capitol Street, N.E., 8* Floor
Washington, DC 20002

" ENG FORM 4914-R, Jan 88

(Proponent: CECW-RI)




Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 54 of 60

Syl

12. REPORTS

A complete sct of as-built drawings shall be provided.

- - e T

O £ [ >

13. FUNDS [Page(s) with cost breakdown may be auached as necessary]

SOURCE PREVIOUS AMOUNT AMOUNT THIS ACTION AMENDED TOTAL
a. USACE AMOUNT
b. CUSTOMER AMOUNT s $453,260 $453,260
¢. TOTALPROJECTCOST | § | $453,260. $453,260

14. FUNDING Funds will be provided by:

D Other (describe)

b. Appropriation:

[l Reimbursable Order (31 USC 1535 - Economy Acy)

Y D Transfer Appropriation (SF1151, Non-Expenditure Tronsfer Authorization)

15. BILLING

Office of the Comptroller
801 North Capitol Street, N.E., 7" Floor
Washington, DC 20002

a. Request for payment will be made by: sF1080 [1sr1081 [ Other describe)
b. Frequency: [g] Monthiy [0 Quanery O Upon Work Complction [] Other (describe)
. Request for payment wili cite the following accounting information (describe necessary docuinentation):

d. Submitto: D C. Dept of Housing & Community Development

16. AUTHORITY

Public Law 106-113, District of Columbia FY 2000 Appropriations, 3] USC 1535 - Economy Act, and Memorandum of Agreement
Between the District of Columbia and the U.S. Army Corps of Engineers regarding Improvements to the Southwest Waterfront.

17. APPROVALS

CUSTOMER

Stanley Jackson, Acting Director
Department of Housing and Community Development

a. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR USACE | SIGNATURE DATE
James R. Jones
Chief, Programs and Project Management Division

b. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR THE SIGNATURE DATE

ENG FORM 4914-R, Jan 88

(Proponent: CECW-RI)
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US ARMY CORPS OF ENGINEERS | 3. AGREEMENT NUMBER WO 6
INTERAGENCY AGREEMENT Z PJ INITIAL AGREEMENT
(ER 1140-1-211) [0 AMENDMENT NUMBER

3. PROJECTTITLE  Improvements to the Southwest Waterfromt |+ EFFECTIVE DATE 1 July 2000

Fish Market and Washington Marina 5. COMPLETION DATE 30 June 2001
6. NAME AND ADDRESS OF USACE ORGANIZATION 7. NA’I_WE AND ‘_ADDRESS OF CUSTOMER
Baltimore District, U.S. Army Corps of Engineers D.Z. Dozt oI Housing & Colmm'::uy Devefopment
P.O.Box 1715 801 North Capitol Street, N.E., 8" Floor
Baltimore, MD 21203-1715 Washington, DC_ 20002

8. SCOPE OF WORK (Additional pages may be used as needed)

In accordance with Public Law 106-113, the Corps of Engineers agrees 10 preparc, procure, and oversee contracts for improvements to the

Southwest Waterfront in the District of Columbia as follows: ’

1. Management — The Corps of Engineers will provide a project manager to provide overall management of contract procurement and
construction of the improvements. $73,710 budget, $272,730 contingency for entire project.

2. Construction Supervision & Inspection — A project engineer will oversee the construction contractor and verify that improvements are
being provided in accordance with the construction contract. $196,560 budget.

3.  The following will be removed/ coastructed:

e  Marina Building ~A new membrane roof will be installed, and the electrical service will be upgraded. “The clectrical upgrades will
include demolition and removal of the existing 400 A service and the installation of 1 — 1209 A 208/120V 3 phase electrical service, 3 ~
400 A distribution panels, feeders from the new 1200 A service 1o each (3) 400 A panel, and reconnection of the existing store circuits
to a new 400 A panel. $255,000 budget. .

e  Piers and Boat Slips - Remove, as necessary, existing piles and piers and install fully-functional floating picr/dock replacements with
such accessories (water, clectric, etc.) as specified by the Tenantina configuration shown in the attached site plan. The number of
floating piers and docks to be instailed by the government will be the maximum number which can be installed within a $1,150,000
budget. .

e Fish Cleaning Building — The central historic portion of the structure will be renovated for the fish cleaning service and vending
machines. The remainder of the building will be demolished. A new facility for the public restrooms and dumpsters will be constructed
at the eastern edge of Lot 846. The new facility will be a masonry structure similar to the existing. $365,390 budget.

e  Concrete Piers — The existing wooden piles under the marina and fish wharf piers will be repaired and replaced as needed. The fish
wharf piers, approximately 16,868 sf, will be repaved with a2 new concrete serface and made ADA compliant. 1.5” of the existing
surface will be removed to level the piers. A new concrete surface will be poured with 6 x 6 inch wire reinforcing. A pattemned surface
will be provided and color dye will be inchuded. Utilities serving the fish wharf barges will be upgraded to meet current codes.
$225,000 budget excluding pile repairs or replacement. :

e Paving— Approximately 50,000 sf of paving, trees and stumps throughout the site, and chainlink fences around the parking lot west of
the marina and to the east of the Maine Avenue Seafood building will be removed. The entire site, approximately 100,000 sf, will be
cut, filled, and graded to provide larger, more level, parking areas and to improve stormwater management. 6” subbase, 6™ base, and 3"
wesring courses and striping will be provided. A concrete walkway along the waterfiont between the marina building and the east edge
of the fish wharf will be provided. $414,370 budget.

e  Landscaping — Landscaping improvements will be provided along Main Avenue and around parking lots i areas that will not reduce
parking capacity. $47,240 budget.

9. CUSTOMER EXPECTATIONS (Additional pages may be used as nceded)

The Corps of Engineers will make every effort to minimize project costs and complete the project within 15 months. After the Corps of
Engineers has completed the design work, the Corps of Engincers and the Department of Housing and Community Development (DHCD)
will reevaiuate the estimated duration, construction costs, and scope of work to casure that the total project budgcet amount does not exceed
$£3,000,000. The Corps of Engineers will make reasonable efforts to accommodate the tenant’s priorities for work preformed. However, the
final decisions shall remain with DHCD. The marina building roof and the marina piers and boat slips will be first and second priority '
respectively. The priority of the remaining items in the scope of work will generally be in the order listed. The Corps of Engineers will make
reasonable efforts to minimize the disruption to Tenant's business. The majority of construction on the fish wharf property will be scheduled
to occur during the winter months. 1f multiple design-build contracts are awarded, the contracts will require close coordination with the
Corps project manager to avoid construction scheduling conflicts.

19. USACE PROJECT OFFICER 11. CUSTOMER FROJECT OFFICER
Name: Mary Y. Dan Name: Joseph J. Wolfe
Volce: (410)962-3377 Volce: (202) 4426977
FAX: (410)962-9312 : FAX: (202)442-6967
ADDRESS 1 imore District, U.S. Army Corps of Engineers ADDRESS 1, . Dept of Housing & Community Development
P.O. Box 1715 801 North Capitol Street, N.E., 8 Floor
Baltimore, MD 21203-1715 Washington, DC 20002

ENG FORM 4914-R, Jan 88 (Proponent: CECW-RJ)




Case 1:15-cv-01198-CKK Document 17-4 Filed 08/12/15 Page 56 of 60

L bl e e
R I Lo Loas T

12. REPORTS

A complete set of as-built drawings shall be provided.

13. FUNDS [Page(s) with cost breakdown may be anached as necessary]

SOURCE PREVIOUS AMOUNT AMOUNT THIS ACTION AMENDED TOTAL

a. USACE AMOUNT

b CUSTOMER AMOUNT s $3,000,000 $3,000,000

¢. TOTAL PROJECT COST $ $3,000,000 $3,000,000

14. FUNDING  Funds will be provided by:
a D Transfer Appropriation (SF1151, Non-Expenditure Transfer Authorization)
[3  Reimbursable Order (31 USC 1535 - Economy Ac)
[J other describe)

b. Appropriation:

1S. BILLING
a. Request for payment will be made by: sF1080 LIsFi081 (3 Other (describe)
b. Frequency: E Monthly D Quarterly D Upon Work Completion D Other (describe)
<. Request for payment will citc the following accounting infonmation (describe necessary documensation):

d. Submitte: D C. Dept of Housing & Cummunity Development
Office of the Comptroller
801 North Capitol Street, N.E., 7** Floor
Washington, DC 20002

16. AUTHORITY

Public Law 106-113 - District of Columbia FY 2000 Appropriation, 31 USC 1535 - Economy Act, and Memorandum of Agreement
Between the District of Colurnbia and the U.S. Army Corps of Engineers regarding Improvements to the Southwest Waterfront.

17. APPROVALS

a. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR USACE | SIGNATURE DATE

James R. Jones
Chief, Programs and Project Management Division

b. NAME AND TITLE OF AUTHORIZING OFFICIAL FOR THE SIGNATURE DATE
CUSTOMER

Stanley Jackson, Acting Direclor
Department of Housing and Community Development

ENG FORM 4914-R, Jan 88 ’ (Proponent: CECW-RI)
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Purpose

EXHIBITE

RULES AND REGULATIONS

The purpose of these Rules and Regulations is to summarize Tenant’s
responsibilities with respect to the day-to-day operation and maintenance of the Project.

Common Area Use

To ensure a pleasing and safe environment in the common areas (parking lots and
sidewalks) of the Project, each Tenant shall:

1.

Keep the sidewalk in front of its Premises clear and free from ice and snow.
(Use only sodium based ice melters that do not damage the pavement.)

Not place any objects in the common areas of the Project, except in areas, if
any, designated for tables by the Tenant Comumittee.

Not solicit business in the common areas; i.e., no signs or displays, except as
approved by the Tenant Committee.

Not use the common areas for the sale of merchandise without the prior
written consent of Landlord.

Storefronts and Signs

To ensure a consistent appearance throughout the Project:

1.

Tenant shall keep the storefront of its Prcxms&s in good repair and clean
condition.

Any temporary sign used by Tenant in its door or window must be
professionally made and must comply with District of Columbia sign
regulations.

#13599 v2 - FISH WHARF FORM EXHIBITS E-1
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Tenant Advertising

1. Tenant shall not utilize any advertising medium within the Project that can
be seen, heard, or experienced outside of th= Premises, including, but not
limited to, flashing lights, searchlights, loudspeakers, phonographs, radios or
televisions, except as may be approved by the Tenant Committee, as, for
example, seasonal displays of lighting and music. '

2. Tenant shall not display, paint, place or cause to be displayed, painted, or
placed, any handbills, bumper stickers, sandwich boards or other advertising
devices in any portion Common Area.

3. Tenant shall not distribute, or cause to be distributed, in the Project, any
handbills or other advertising devices; and will not conduct or permit any
_ activities that inight constiiute a nuisance.

Loading and Unloadin

All shipping, receiving, loading or unloading of Tenant’s merchandise, supplies or
other property shall take place only in the areas, and at times, designated therefor by the
Tenant Committee. Tenant shall not permit any trucks, trailers, or other vehicles or

equipment engaged in such activities to interfere with the use of any Common Area or any
pedestrian or vehicular use.

Noise

Tenant shall not permit any noise to be made inside of its Premises which can be
heard outside of the Premises. Tenant shallnot use any loudspeaker or other
communications equipment that may be heard or seen outside of its Premises.

Qdors

Tenant shall prevent the emission of odors from its Premises that are objectionable
to its neighbors.

Refuse
To ensure a clean and equitabie refuse handling system:
1.  The Management Agent for the Project shall provide refuse containers and
disposal service and will allocate the costs thereof to each tenant as provided
in its lease. , '

2. Tenant shall keep its refuse in proper containers in its Premises and shall
place it in the refuse container when taken outside the Premises.

#13599 v2 - FISH WHARF FORM EXHIBITS » E-2
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Pest Exterminator Services

EOCS A

Tenant shall contract with a professional exterminator for monthly inspections and
{Teatments as necessary, to ensure that infactations by insects and rodents do not occur on
the Premises.

Store Plans and Permits

AR R LR

‘The plans and contractors for doing any work in the Premises that requires a
ermit must be submitted to the Landlord for approval. This includes but is not limited to
work that requires a building, mechanical, electrical, or plumbing permit.

Parking

To ensure that adequate and convement parking is available to customers of the
Project, no part of the Common Area may be used for parking by employees of Tenant or
other Tenants of the Project.

Emergencies

Tenant must notify the Landlord, as soon as possible, of any emergency situation,
injury, fire or disorder that occurs in the Tenant’s Premises or any common area of the
Project.

Outside Promotional Activities

To avoid undesired disturbances of Tenants and customers of the Project, outside
promotional activities will only be permitted with approval of the Tenant Committee.

Video Games

Tenant shall not permit the installation or use in any portion of its Premises of a
pinball, video or other amusement or game machine of any kind.

#13599 v2 - FISH WHARF FORM EXHIBITS E-3
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ASSIGNMENT AND ASSUMPTION OF LEASES

THIS ASSIGNMENT AND ASSUMPTION OF LEASES (this “Assignment”) is made
as of the 23rd day of April, 2014, by and between the DISTRICT OF COLUMBIA, a
municipal corporation, acting by and through the Deputy Mayor for Planning and Economic
Development pursuant to delegation by Mayor’s Order 2008-43 (“Assignor”), and WHARF
HORIZONTAL REIT LEASEHOLDER LLC, a Delaware limited liability company
(“Assignee”). Assignor and Assignee are sometimes referred to herein collectively as the
“Parties.”

In connection with that certain Cover Agreement to Fish Market Ground Lease dated
June 10, 2013 (the “Agreement”) between Assignor and Assignee, Assignor desires to assign
and convey to Assignee all of Assignor’s right, title and interest in and to the leases listed on
Exhibit A attached hereto (the “Leases”) on and after the date hereof.

NOW, THEREFORE, in consideration of the Agreement, the promises and covenants
hereinafter set forth, and other good and valuable hereto consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties agree as follows:

1. Incorporation of Recitals; Defined Terms. The recitals above are hereby incorporated
into and made a part of this Assignment as if fully set forth herein. Each capitalized term used
herein that is not defined in this Assignment shall have the meaning ascribed to it in the
Agreement.

2. Assignment. Assignor hereby transfers, assigns, conveys and sets over unto Assignee
all of Assignor’s right, title and interest as landlord in and under the Leases. Assignee hereby
accepts the foregoing assignment and assumes all obligations of the “Landlord” under the
Leases.

3. Successors; Governing Law. This Assignment shall be binding upon and shall inure
to the benefit of the parties hereto, and their respective successors and assigns. This Assignment
shall be governed by and construed in accordance with the laws of the District of Columbia
without regard to the principles of conflicts of laws.

4. JURY TRIAL WAIVER. EACH PARTY HEREBY WAIVES TRIAL BY JURY IN
ANY ACTION, PROCEEDING, CLAIM OR COUNTERCLAIM BROUGHT BY EITHER
PARTY IN CONNECTION WITH ANY MATTER ARISING OUT OF OR IN ANY WAY
CONNECTED WITH THIS ASSIGNMENT AND THE RELATIONSHIP OF ASSIGNOR
AND ASSIGNEE HEREUNDER. THIS JURY TRIAL WAIVER PROVISION SHALL
SURVIVE THE CLOSING AND THE TERMINATION OF THIS ASSIGNMENT.

5. Merger. This Assignment shall not merge with or limit or restrict any provision of
the Agreement, and the provisions of the Agreement shall govern and control the rights and
obligations of Assignor and Assignee with respect to all matters described therein, including,

404420219v5 1
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without limitation, representations and warranties, the apportionment of payment obligations,
and indemnification obligations in addition to those set forth herein.

6. Counterparts. This Assignment may be executed in multiple counterparts, each of
which shall be an original, but all of which shall constitute one and the same Assignment.

7. Severability. If any provision of this Assignment, or the application thereof to any
person or circumstances, shall, for any reason and to any extent, be or become invalid or
unenforceable, the remainder of this Assignment and the application of such provision to other
persons or circumstances shall not be affected thereby, but rather shall be enforced to the greatest
extent possible.

[Signature Page Follows]
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IN TESTIMONY WHEREOF, the undersigned caused the foregoing instrument to be

executed as of the date first written above.

DISTRICT:

APPROVED AS TO LEGAL " DISTRICT OF COLUMBIA,

SUFFICIENCY by and through the Office of the Deputy Mayor for
Planning and EconomigDevelopment

Office of the Attorney General for the

District of Columbia

By: &(/L@V\ By: y " //k/\

NameéeA |en n%'ej‘ (g fer Name:Victor L. Hoskins

Title: ﬂss:sfzw:ﬂ Qﬁ;ma\\, é%emf Title: Deputy Mayor for Planning and Economic

Development

DISTRICT OF COLUMBIA) ss:

The foregoing instrument was acknowledged before me on this 23 rccgay of April, 2014,

by Victor L. Hoskins, Deputy Mayor for Planning and Economic Development, whose name is
subscribed to the within instrument, being authorized to do so on behalf of the District of
Columbia, acting by and through the Office of the Deputy Mayor for Planning and Economic
Development, has executed the foregoing and annexed document as his free act and deed, for the

purposes therein contained. 6:——— j/g l’{
| \ o e &

Notary Public '

[Notarial Seal] Elizabeth T McMahon
Notary Public, District of Columbta

My commission expires; My Commission Expires 31472017

3 ’s ., &"."" 3‘
. k%
9 2oz %Y
.2 o0y 1%t
L 5 1o g
%: A R el
SR t§
G, S mE™
LY. By A
""q 94 l““‘

[Signatures Continue on Following Page]

[Signature page to Assignment of Existing Fish Market Leases
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ASSIGNEE:

WHARF HORIZONTAL REIT
LEASEHOLDER LLC, a Delaware limited
liability company

By:
Name: __dn3on¥ No-£eman
Title: __ Co~. Fresident

[Signature Page to Assignment and Assumption of Leases]
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Exhibit A

Leases

1. Lease Agreement dated January 27, 2000 between District and Benjamin F. Edwards and
Daryl V. Jones t/a Virgo Fish House (Premises Fish Cutting House 12 and 13)

2. Lease Agreement dated July 12, 2000 between District and BRW, Inc. t/a Capt. White
Seafood City (Premises Nos. 7, 8, and 9)

3. Lease Agreement dated March 20, 2014 between District and W.D. Inc., a Virginia
Corporation, as successor by assignments to Pruitt Seafood, Inc. (Premises 1, 2, 3, and 4).

4. Lease Agreement dated February 14, 2001 between District and C. & F. Evans Seafood,
Inc., and Stan Evans Seafood, Inc., together trading as Jessie Taylor Seafood (Premises
Nos. 5,6,and 11)

5. Lease Agreement dated February 21, 2001 between District and Evans Brothers Seafood,
Inc. t/a Custis & Brown Seafood (Premises Nos. 10 and 15)

6. Lease Agreement dated July 20, 2000 between District and The Wharf, Inc. trading as
The Wharf (Premises Nos. 16, 17, 18, and 19) (not executed)
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